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A Reason-based Justification for Liberal-DemocraticAuthority

Introduction
Can a reason-based justification for political autly in a liberal-democratic political
order be offered? This was the question that prechphy journey into theories of
authority. The focus of my present theoretical nes¢és is the reason-based account of
practical authority advanced by Joseph Raz. Myiainiinterest in this particular
conception was triggered by the fact that it offéms most sophisticated account of the
concept of authority to date. My motivation to dooe analysing it in detail was
strengthened by the fact that it offers, as a ¢édegitimacy, not only a reason-based
account of the concept of practical authority imegpl, but specifically a reason-based
type of justification for political authority as WeThis perfectly fitted my initial search
for a reason-based type of justification for poétiauthority.
Joseph Raz’s conception of legitimate authorityugads the justification of political
authority in the sound reasons of its subjects. Waethority overall brings improved
conformity to those reasons, its exercise is jigstifit is a legitimate authority. Thus this
is a reason-based, and not will-based type offication, since whether the exercise of
authority is or is not justified does not dependvamether its subjects agree with its
orders, or agree that the above test of legitimacsnet. The justification of political
authority is a matter of objective reasons, ant i matter of objectively improved
conformity to those objective reasons. As stated fais understandably simplified), this
position seems unnecessarily rigid, but it alwagps to be as explicit as possible in the
beginning of a discussion, as to what is ultimatalystake. The interesting question is
whether a reason-based type of justification (efdbove-mentioned type, in a more or a
less rigid form) can account for the authority ofilzeral-democratic political order.
However, my main question in the present thesithis not the general one: can a
reason-based justification be offered for a libel@inocratic authority. Rather, | focus on
Joseph Raz’s account of authority - the most stipated and fully developed, among
the reason-based ones, and ask whether it has egwurces to provide such a
justification. This issue is addressed in the cewfsa long, often circuitous discussion of

the main building blocks of his conception. | beéenevertheless, that this is necessary



for providing as rich a picture of this conceptiaith its main theoretical advantages as
well as attending problems, as possible. | firdingethe fundamental concepts, some of
them unique to this conception of authority, thdentify the problems with the most
controversial of them. | next evaluate the succddbe critiques levelled against them,
and offer my own arguments more often as a critidug sometimes as a defence of
some of the main tenets of this conception.

My answer to the question: does Raz’s account tficaily provide a fully adequate
account of the legitimacy of a liberal-democrayipe of authority, is negative. There are
problems with this account of legitimacy alreadytte# general level. The exclusively
instrumentalist in character legitimacy test it alees is not perfectly congruent with the
common-sense understanding of legitimate authootyelated with a duty to obey. Nor
does it deliver on its promise to provide an unabus solution to the latent in our
concept of authority rationality paradox: namelytherity is either wrong or superfluous,
SO obeying it is never rational. There are alsecsj problems with it as an account of
the legitimacy of political authorities. | do regoge, however, the need to accommodate
its sound points within a non-instrumentalist reabased account of the justification for
a liberal-democratic type of authority.

In my thesis, | proceed as follows. In the firsapter, | introduce Joseph Raz’s account
of authority by contrasting it with alternative nedsl of authority. After outlining the
advantages of construing authority on the modelpiEctical authority this author
meticulously develops, | offer an analysis of itaimconcepts: that of protected reason
for action with its two components — content-indegent and exclusionary reasons for
action. For Raz, practical authority claims to ¢eezalid protected reasons for action for
its subjects: they indeed are valid whenever aitth legitimate. Before addressing the
justification question — when, under what condiioare those reasons valid, and
authority legitimate, | examine the theoreticafidiflties with establishing the coherence
of the two components of the protected reasonsemin@hus, an analysis of the elusive
concept of content-independent reason for actiasffesed. The main, “normative gap”
problem with it: that what one ought to do when bas such a reason for action does not
depend on thgood of acting as required by it - the validity of suahreason does not
depend on thevaluativeproperties of the action it requires, is then tded, and briefly



discussed. Next follows the even more conteste@eqnof an exclusionary reason for
action. The doubts concerning its status as a secaofer, and negative reason for action
are addressed seriatim. Further, some not yetcgrifly analysed problems with
determining the weight and the scope of such reafmmaction are identified and their
implications discussed.

Despite the fact that there are problems alreadpistconceptual level, | move to the
level of justification, where my ultimate interd&ts. Thus the task of my second chapter
is to introduce Joseph Raz’s Service conceptiotegitimate authority, as well as to
outline what | believe to be the main theoreticedgbems with it. This conception
conditions the legitimacy of authority on it bringi improved conformity to subjects’
own reasons. Thus Raz’s Service conception of aitifhis not only reason-based, but
has a generally instrumentalist character, emptpyen maximising account of
instrumental rationality. This conception consistdwo moral (the Normal Justification
and the Dependence), and a structural (the Preemyghieses, and is subject to meeting
the requirements of the autonomy condition. | discilhese elements in the context of its
main ambition. It is to dissolve the paradox ofgbical rationality that plagues the
traditional common-sense concept of practical autthoThe focus of the chapter is on
the instrumentalist strategy — the Normal JustifacaThesis, for dissolving this paradox.
After outlining the main interpretations of thise#lis, | raise some concerns about its
coherence. | then identify the main problem withititcannot account for the sense in
which practical authority, when legitimate, makeagtical difference to what its subjects
ought to do by giving rise to a moral duty for thémobey its orders. On unrestricted
instrumentalist grounds it might be possible to vehthat authority gives a new
hypothetical rational requirement to obey, busiaifurther, and serious problem for this
theory to show how authority can turn this ratioregjuirement into anoral dutyto obey.

In the second part of my thesis, | already focustln specific features gfolitical
authority, the central case of the more general practicéloaly. Some of the essential
features of political authority, and of its mairstrument — the law, are, according to Raz,
that it necessarily makes a normative claim to auiftiveness, i.e. claims to be a
legitimate authority, and that it necessarily claigomprehensive supremacy over all
other normative domains - with no limits other thiwe limits it itself recognises. A



further central feature of law and the state, touwgt recognised as thegéssential
feature by Raz, is law's and the state’s undenialolé extensive use of coercion. My
concern in this part is to explore the mutual cotbldy of these central features of
political authority, as well as to see whether dmiv they fit within Raz’s general
conception of practical authority.

In the first chapter of this part | discuss in detse case Meir Dan-Cohen makes for his
disjunctive view of normativity and coercion. Theegtion that drives my analysis is
whether his arguments were successfully respormeat rather, he brought out serious,
not yet fully appreciated and tackled with probldmsthe compatibility of the normative
claim to legitimacy political authority necessarityakes, on Raz’s account, with state’s
extensive use of coercion. The remaining two arapof this part concentrate on the
compatibility of two other central elements of Razccount. These are the normative
supremacy claim the state (through its main medmani the law) necessarily makes, and
the autonomy condition of the Service conceptiohijctv states that the legitimacy of
authority is conditional on showing that decidingrrectly is more important than
deciding for oneself. | discuss the plausibilityteb theses - the endorsement constraint
thesis and the agent-relative reasons thesisustifigations for the autonomy condition.
While | show that there are serious problems whih first thesis, as famously defended
by Ronald Dworkin, in the last chapter from thigtpaoffer a defense of the second,
agent-relative reasons justification for the autogocondition. The question, which
drives the whole discussion of the limits the aotag condition (in its more plausible
interpretation) imposes on the legitimate exerak@olitical authority, is addressed at
the end of this part. | ask there whether Raz'slyais of the concept of legal and
political authority can account for what is specifibout political authority in a liberal-
democratic political order, on which the autonorondition is believed rightly to impose
external limits on political authority, irrespective of witer this is recognized by the
latter or not. More particularly, |1 ask whether thlaim to supremacy overall all other
normative domains, an essential feature of legdlmoiitical authority according to this
analysis, is characteristic of this special typeaathority. Finally, 1 ask whether the
internal coherence of Raz’s conception is not atsoapromised. The general tenor of the

Service conception of practical authority — obedesto authority is ultimately justified



only when licensed by practical reason/moralityerse to go against this normative
supremacy claim as a central feature of politiaad &egal authority. Discussing this
major issue constitutes the concluding sectiomisfpart of my thesis.

The third part looks more closely at the alreadynitfied as problematic aspect of the
Service conception: its instrumental characterhwts inherent maximising logic. This
characteristic holds the promise of solving théoratlity paradox of obeying authority,
and it is here that | ask whether this conceptielivdrs on its promise and indeed does
have such an advantage. The more specific qudstiddress is whether it is individually
rational to decide to follow an instrumentally jlisd authority, if to follow authority
means to take its directives as protected reaswrection. In the first chapter of this part
| evaluate a suggestion thagcidingto follow authority might not be rational in thamse
way as deciding (and forming an intention) to drih& toxin in Gregory Kavka’'s famous
Toxin Puzzle is not rational. Underlying this pddsi analogy is the fact that the
maximising logic of rationality seems not to perratting in sub-optimal ways. The
analysis in this chapter helps illuminate anothebfem for the rationality of deciding to
follow authority, which | discuss in detail in tlsecond chapter. Does the maximising
logic, inherent in the instrumental conception aianality used by Raz’s conception of
authority, undermine rather than uphold its capacitsolve the rationality paradox? The
more specific question | ask at this point is:his strategy of always following what one
believes to be a legitimate authority overall, ewdren one disagrees with its directives
on a particular occasion and happens to be righidgagree (since the authority did not
get the balance of ex ante reasons right) ratioAal® if rationality requires allowing
room for exceptions, does such a rational strateye resources to solve the “instability
problem”: if one is always tempted in cases of gisament with authority to disregard
its directives, and gives in often enough to teimptation, one ends up being worse off
by deciding to follow authority than if one alwajdlowed one’s own judgment only
instead? Does not that suggest that deciding lowaduthority is not rational if no stable
decision-making strategy is available? | closelglgse Raz’s own account, as well as
ask whether the rational strategy developed by &’BthBratman to solve similar
rationality problems of dynamic choice, could pa®ji when applied to this account, a
plausible solution to the instability problem. Aetend of this part | discuss the success



of an alternative model of authority, developedSmptt Shapiro in response to the same
problems. This model breaks radically free from tm@in presuppositions of the
traditional models of authority, responsible foeithinherent rationality puzzles. The
guestion | ask is whether the solution this modigre is indeed successful.

The concerns raised in the third part are addethdgoprevious, more general critique
against Raz’'s instrumentalist justification of pickl authority - that this type of
justification has problems accounting for a centration of authority: that one has a
moral duty to obey legitimate political authority, aginwithin the bounds of its
jurisdiction. The rationality problems, togethertlwthe plausibility of this latter critique
warrant, | believe, trying to develop an alternattype of justification in the case of
political authority.

Thus the question | ask in the fourth, concludiag pf my thesis is: can a plausible case
be made for a liberal-democratic form of politiGlthority, on the ground that the
protected reasons for action authority necessafdims to give to its subjects, can be
valid when given by such authority? | here explibre potential of democratic authority
to provide valid content-independent reasons fdioac(the first component of the
protected reasons for action concept): they haea lsballenged precisely on the ground
that they cannot be valid, and acting on them iemat.

| claim that there can indeed be valkdntent-independent reasoryy democratic
pedigree. | try to identify the explanation for thgccess of democratic authority in this
regard. | ask whether it has to do with abandortivegaccounts of the justification of
authority, premising legitimacy on authority beimgtrumental for achieving maximally
improved conformity to practical reason. The falwvithin this theoretical framework to
explain the validity of content-independent reasmiay confirm this hypothesis.

And finally, | ask whether a plausible account bé tlegitimacy of liberal-democratic
authority can accommodate the sound points of Raergice conception — that following
authority is often justified on instrumental grosnth light of the above discussion of its
central elements, and their compatibility with Raa’ccount of practical authority, the
Normal Justification thesis may need to be modijfiad downgraded into being just a
necessary condition for a plausible justificatidraothority. The path to be taken towards
its modification is roughly outlined in the concing sections of my thesis.



Part One

Authority: Concept and Justification

Chapter One

Practical Authority and Protected Reasons for Actim

1. Practical Authority Defined.

To have authority is to have a right to rule —&véna right to impose one’s will on one’s
subjects. How could authority’s claim to have ahtitp impose its will on its subjects
ever be justified? It is an established traditiostart a work on the legitimacy of political
authority by discussing the position of the philplsical anarchist, implicit in this
rhetorical question. The challenge Robert Paul YWolhis In Defense of Anarchis@and
the philosophical anarchists following his leadgsesd, is that the notion of legitimate, or
de jure, authority is incoherent. The concept of legitimatethority used is that of
practical authority, or authority over actions, beliefs. This is the concept of authority
accepted both by philosophical anarchists and sointeeir critics of otherwise widely
diverging persuasionsit is believed to nicely capture what is distimetof authority.
Political authority is, accordingly, just a specwsthis more general type of authority.
The distinctive feature of authority of this praeditype is that it has the normative power
to guide the behaviour of its subjects by affectimgjr practical reasoning as to what they
ought to do. In this, authority is distinct from ragpowef: the ability to change what
one’s subjects do, by compelling conformity to auity through the use of physical
force, manipulation, or some other non-normativeunse Authority, unlike the proverbial
gunman, does not simply change what its subject®uait changes what theyught to
do: it changes their normative situation by chagdire reasons that apply to them.

! Together with philosophical anarchists such as Wolff &immons, the concept of political/legal

authority as a species of the more general tyg@aitical authority is accepted by legal philosophers with
hard (exclusive) positivist - Raz, Shapiro (2002a), Marf@®01) as well as soft (inclusive) positivist -

Coleman (2001), Himma (2000), Waluchow (2000), and enanral law - Finnis (1986) views on the

nature of law. For a view opposing the practical authonitglel of political and legal authority, see Hurd
(1999), Regan (1989), Moore (1989) Alexander (1982prapothers.

2 Wolff (1970).



To have practical authority is to have a rightutey implying a general obligation on the
part of its subjects to obey. The obligation toyizusually construed as “prima facie,
comprehensively applicable, universally borne, aodntent-independent.” Thus
authority demands general obedience from eachsofubjects on all occasions in a
special, content-independent way: the action itroamds has to be done because of the
command and not for any other reason.

This description of authority with its demands favedience puts authority in direct
conflict with autonomous agents, who are, according Wolff, required always
themselves to determine what they ought to do,rewer do what told simply for the
reason that they have been told so. The contemsicthat a person, in obeying the
commands of authority, cannot remain autonomousn e@vhen he is acting correctly on
the balance of reasons, he does it not becaube ofi¢rit of so acting, but because he has
been so commanded. This challenge to authorityhbyphilosophical anarchist has been
dubbed the “autonomy paradox,” and has been diggshgd from the “rationality
paradox”, sometimes taken as a more general irstaficche same paraddxThe
rationality paradox exhibits the alleged incompiitib of authority and rationality:
authority, contrary to its claims, never gives gakasons for action to its subjects. This
is so not only when authority’s directives are wydthen acting on them is not rationally
and/or morally justified), but even when they anght - because it is right
reason/morality and not authority that directs saty' actions in this latter case. It is
because authority is either rationally/morally wtified or redundant, that legitimate
authority is once again an incoherent notion.

The influential account of authority advanced bgejth Raz more than thirty years ago
and meticulously developed and defended duringyders, offers an analysis of the
structure of authority (understood along the abdines), its role in the practical
reasoning of the subjects and the conditions uwtiezh such authority is legitimate. It is
a response to the anarchist challenge: it addrésgbsparadoxes above, though it takes
the rationality paradox to be the main concern deweloping a coherent account of

practical authority. Thus, the concept of legitimauthority is, according to Raz's

3 Kramer (2005: 179) quoted in Edmundson (2004: 215).
* In distinguishing two paradoxes of authority rather tbae, as well as in their concrete characterisation, |
follow Shapiro (2002a: 385-393). This author arguesttiatwo paradoxes are irreducibly distinct.



analysis, not incoherent: authority can in prineifle legitimate, it can provide its
subjects with valid reasons for action of a didticlcaracter. It could do this, if certain
(presumably not impossible) conditions are metaitany discussion of the success of
Raz’s account of authority by contrasting it withemative accounts of authority,
portraying it either as practical, though in a elifint sense than in Raz’s account, or as
theoretical only. In the process, the main conceptRaz’s analysis, to be extensively

used and discussed later in my dissertation, arednced.

1.1.Three Models of Authority Distinguished

The alternative models of authority offer differanterpretations of the authoritative
utterances and the types of reasons those uttaraned¢aken to give to the subjects of the
authority® The model otheoretical(or recognition&) authority, for example, takes the
authoritative utterances (“X ought to F”) asadvise meant to provide X with eeason

to believethat there are pre-existing (i.e. prior to thehauty’s directive) reasons that X
ought to F. Such authority does not and is notnheachange the balance of reasons for
or against F-ing — rather, it only indicates whettse reasons with their right balance, are.
This account of authority impliehe no difference thesisuthority does not make a
difference to how its subjects ought to act. Theme considerable difficulties with this
model, the main being that it does not accountiiercommon sense notion of authority
as itself imposing obligations on its subjects eatthan simply informing them about
their pre-existing obligations. Imposing obligatoas a minimum requires that authority
does provide its subjects witlewreasons for action, rather than reasons for belief

The model ofinfluential authority interprets the authoritative utteran®é gught to F”)

as arequest which request does already provide X with a reded~. X’s reason to F is

a content-independent one: it is a reason to Fusectne authority has requested so, and
not because the balance of reasons independendlyitbbrity’s utterance directs one to
do so The new reason authority provides here is to beddd the pre-existent balance

of reasons, thus potentially at least “influencingy’Other things being equal, the new

® Raz’s analysis of the models of authority: practical, thmal and influential is in Raz (1979: 13-15),
(1979: 21-22), and (1986: chapter 2). Hurd (1999%rsff detailed discussion and a defence of a version of
the theoretical model as the only coherent one among othergpréVides a very useful systematisation
and characterisation of the three types of authority, whicholw in my text.

® Raz (1986: 28).



reason authority provides determines how subjeaghioto act: it serves as a tie-breaker,
and thusmakes a practical differende how its subjects should act. It can, moreowét,

is strong enough, outweigh even strong reasonsisigie commanded by the authority
action. Because of all this, authority on this lighce” model is a species of practical
authority widely construed. Nevertheless, this eiddlls short of accounting for the
sense in which authority has a right to impobégationson its subjects, and not simply
provide them with neweasonsfor action. This is what the model of practicathrerity
takes as its task to remedy. On it the authorityardy gives new content-independent
reasons for action, but makes these binding foisthgects by “protecting” them with a
further, special type of reason for action.

1.2. Raz’'s Model of Practical Authority

Thus the ambition of thenodel of practical authoritynarrowly construed is precisely
this: to account for the sense in which authomifen legitimate, has a right to impose
obligations on its subjects. On it, the authontatutterances are already interpreted as
ordersand not simply as requests. It takes authoritativectives to be obligatory for its
subjects — they provide subjects witotectedreasons for action. This is the account of
authority advanced by Joseph RaZhe protected reasons for action provided by
authoritative utterances (as well as by decisiormdatory rules, norms, and promf§es
comprise both a first-order content-independensarafor the action required by the
directive, and a second-order exclusionary reasmoluding some reasons against the
required actiorr

The difference with the model of “influential” awthty is clear: the latter provides
subjects only with new first-order, content-indeghemt reasons for action, which are to
be added to the pre-existing content-dependent reasons. oksdnot give them
exclusionary reasons. These reasons are meantrote¢f the newly added by the
authority reasons by excluding acting on the resghat contradict the command. It is
precisely this “protecting” role, played by the kigionary reasons, which can explain

how the authoritative reasons can create obligatiamd not simply add first-order

"In Raz (1979: chapter 1), and Raz (1986: chapters 2-4).
8 Raz (1989: 1160).
° For this definition of exclusionary reason, see Raz (t.939).
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reasons for the subjects to obey. This differeegel(ding not simplyaddingreasons, is

what distinguishes practical authority from otheodas of affecting the practical

reasoning of subjects) has considerable implicatifom the structure of the practical
reasoning of the subjects. On the “practical” madehe narrow sense, the decision the
subjects make about what they ought to do, wheaudimoritative utterance is addressed
to them, is a decision “all things considered.” $Hhuoth the first-order non-excluded
reasons and the protected reason with both its esiesm— the first-order content-

independent reason given by the authoritative ame® and the second-order
exclusionary reason, determine “what ought to beedall things considered.” On the
“influential” model, in contrast, this decision fen the balance of first-order reasons
alone” (the pre-existent content-dependent reaplussthe newly added by the authority

content-independent reason).

The advantage of the model of practical authoréyowly understood is that by taking
commands to provide subjects with protected reagmnaction it can better account for
thebinding obligatory force of the authoritative directivessued by political authorities.
It accounts for the sense in which authority, whegjitimate, has indeed a right to impose
obligations on its subjects. Were one only ddd the reasons provided by the
authoritative utterance (which is the case wheratit@orityrequestghat X do F) to the
other pre-existing first-order reasons, and weigbnt against each other, without
excluding the underlying the authoritative direeBweasonghe reasons provided by the
authority would not have the property of categdtyicior obligatoriness, commonly
attributed to them. Thus the claim of the authottitgt its directives be taken as binding,
would be from the very beginning blunted. If theagens, given by the authoritative
utterances, are to be always weighed against #eyisting reasons (so that the former
can only consequently, as a result of this weighing taken as binding), it cannot
plausibly be claimed that the utterances givingséhoeasons are in any strong sense
authoritative. For any utterances to be considengttioritative, the reason it provides
should necessarily be regarded as categoricalimpesing an obligation, and not simply
as a content-independent reason (no matter howgsthe latter is presumed to be). This
is at least the position of Joseph Raz, for whoenltst conception of the authoritative,

11



or categorical character of the reasons providearbyuthority holds that authoritative
reasons are protected reasons, i.e. containingomigt a content-independent, but an
exclusionary reason as well. That the authoritatessons are protected means that they
win out over the pre-existing reasons not by wei@htwhich case the new content-
independent reasons would have only a presumptidenat exclusionary force), but by
kind. Raz’s conclusion is that the correct analydisauthority, which brings out its
central features and exhibits its internal strustuas well as its role in the practical
reasoning of its subjects, describes it as prdcigtnority in the narrow sense specified
above.

The Razian model of practical authority has bednjestied to strong critiques on the
ground that either there are no valid exclusion@yd by implication, no protected
reasons as well) reasons, or that the very commdeptclusionary reason is incoherent.
Those critics, who agree that distinctive of auitiyors that their directives provide
content-independent reasons for action, opt fombeel of influential authority’ More
radically, some critics challenge even the contedépendent character of the
authoritative reasons. They deny that authoritatitterances provideew reasons for
action, thus denying that they provide amasons for actiorat all. They defend the
model of theoretical authority, where the claimtthathority gives new reasons for
action is substituted with the position that auttyagivesreasons for belieinh the validity

of some pre-existing reasons for action.

The task of defending the model of practical autiids to demonstrate how authority
can ever provide its subjects withalid protected reasons for action. Before that,
however, it must be shown thtkite very concept of protected reason for actionas
incoherent.

Thus there are two main challenges to the modptaxdtical authority, deriving from the
difficulties with demonstrating that there are datirotected reasons for action. The first
identifies the problem as the supposed impossitolitshowing that there can in principle

be valid exclusionaryreasons for action. The second digs deeper, quessi whether

10 This is suggested by Moore (1989). Frederick Schauegiipn about the authoritative reasons (rules)
having only presumptive force, i.e. sometimes but not aleaghiding considering all the reasons, which
ground the exclusion, may be taken as an intermediary pobigttveen the models of practical (narrowly
understood) and “influential” authority. See Schauer (1883- 93).
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there can in principle be even vabdntent-independentasons for action. The second
critique affects the model of “influential” authtyrias well, arguably leaving as the only
viable account of authority the model of theordtiaathority. An evaluation of the
plausibility of the model of practical authority its own terms and as a response to the
philosophical anarchist’'s challenge warrants a ildetadiscussion of these critiques.
Carefully defining the main concepts used is a semey prerequisite for this task.

Thus the protected reason for action authorityntdaio provide through its directive
comprises a content-independent reason for acticham exclusionary reason against
acting on (some of the) inimical to the commandetiba reasons. Let us focus on the
first: what is precisely a content-independentoedsr action (henceforth CiR)?

2. Content-Independent Reasons for Action
2.1. Defining Content-independent Reason for Action
Raz’s definition of CiR is:

(A) “A reason is content-independent if there is no direct coiomebetween the reason and

the action for which it is a reason. The reason is in tparaptly “extraneous” fact that someone
...has said so, and within certain limits his saying solgvbe reason for any number of actions,
including (in typical cases) for contradictory oné&s.”

There is a growing literature on the problems aumtting the concept of Ci.The talk
of content-independence of legal norms, for examiglenisleading, according to John
Gardner’® since it concentrates (1) on the content of thennéorgetting its form and (2)

also disregards what is important there — that dependence on the merit of the

"' Raz (1986: 35)

2 The concept CiR was introduced by H.L.A. Hart (1988hn)Gardner (2001) takes Hart’s definition to
be misleading and not supported by Hart's own discussiaine same issues in Hart (1961). Gardner
believes that nothing in Hart's work commits him to degyihat the validity of legal norms provided by
authority/law “can depend on their content so long a®édischot depend on theerits of their content”
Gardner (2001: 213, emphasis in the text). Gardner finpisast in Hart's work to go even further: to the
extent that the reasons provided by an authority/lannaralependent on bothelmerit of their content
and their form, they will have their distinct character. Markwick (2000: 57%96) attacks both the
coherence and the distinctness of CiRs. A detailed analysissofoncept he offers in Markwick (2003),
where he challenges the accepted view of many legal theoristscanént-independent reasons
(exemplified typically but not exclusively by legal reasonsgxist.

13 Gardner (2001: 213)
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content:* and not simply dependence on content is to bedewdpiif authoritative reasons
are to be distinct.
Nothing in my discussion below will be gained (witl be substantially changed) by
substituting CiR with the suggested by Gardner temmerit-independence” of
authoritative reasons. Since “content-independenag” distinctive of authoritative
reasons has gained currency in the debates, ktigk to the accepted usage, taking into
account the sound points of Gardner’s critique.&oalternative definition of CiR, after
Gardner, would be:
CiR is a reason, in which there is no dependence omérg of the content of the
action, for which it is a reason.
Since | find the expression “no dependence on tketrof the content of the action”
cumbersome, let me substitute it with, what seemmmsé¢, a more neat, though no less
clear expression: “no dependence on the evaluptivgerties of the action.” Thus we get
(B) CiR is a reason for action, which is not depsicbn the evaluative properties
of the content of the action, for which it is agea.
Before going into the details of these alternatilgdinitions, let me note that Raz’s
definition has one clear advantage. It is muchetich not simply explaining the meaning
of the concept by way of negation (saying whasinot), but by also providing some
positive account of what it involves. Firstly, thgay so” of a person is what produces
this peculiar reason. Secondly, its validity is less peculiar in being immune to the
counterfactual variance of that person’s “say gofilausible and full definition of CiR
should preserve these two positive characterisatibhe definitional problems | discuss
below concern only the first part: whether CiR egyatively characterised by “no direct
connection” with the required action (A), or witmd dependence” on the evaluative

properties of its content (B).

14 Gardner talks of not relying on the merits of the foemd not only of the content) of the legal norm.
This talk of merit of the form is at home within the framork of legal norms that Gardner is discussing in
the quoted text. Legal norms have both distinct form (eampliance with rule-of-law standards,
generality, prospectivity, etc.) and content, and can haveftasfits regarding both of them. In other
context | find it hard to understand how the form ofaation can in principle have/lack merits, which is
distinct from the merits of its content. It seems alwagssible to re-describe the content of an action so
that it will include everything, allegedly pertaining ts form. Thus, | choose in my text to talk about
evaluative properties of action, and leave aside the problemsstiigdishing evaluative properties
pertaining to the form and those pertaining to the cowtesttions.
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2.1.1. “No Direct Connection” or “No Dependence omevaluative Properties”
requirement for CiR? Epistemic versus ontologicalnterpretation of CiR.

The two requirements (A) and (B) in the above dgfins arenot identical The
requirement (A) that there bad directconnection between the reason and the action for
which it is a reason”, allows for distinguishingrdm a more indiscriminate requirement
that there b&o such connection whatsoev@ompare this with the requirement (B) that
there be ho dependencen the evaluative properties of the action”. (Aayrallow for
some indirect connection between the reason fooraeind somenerit of acting on this
reason, which merit does not reside in the evalagbroperties of the required action
itself ), while (B) may not. This shows that theotwo not necessarily have the same
implications Further, one might think the qualification thhete only beno “direct”
connectionbetween the merit of the action and the reasquetéorm it, very important
for understanding both how there can be valid GiRs for how the concept of CiR is not
incoherent. | show that there are difficulties withis suggestion. So, a more careful
analysis of the meaning of the concept of CiRhef‘tno direct connection” requirement,
and its relation to the “no dependence on the ewiake properties of the action”
requirement in particular seems necessaiy,order to account for what is distinct about
CiRs.

As a first step in this regard, let nodfer two distinct interpretations of the claim tha
authoritative commands give CiRs to its subjedtaill help unpack the meaning of this
concept, and determine its requirements. The fiegistemic reading is that the
identification of authoritative reasons does not involve appeah& merit (evaluative
properties) of the requested action itself: no eative, content-dependent argument is
involved in theidentification of these reasons. This reading could support dimeict
argument for understanding authoritative directimesCiRs. This argument may run as
follows: were the identification of authoritativeasons to involve appeal to the merit of

the requested action, there would be no differdret&een ordinary content-dependent

5 Some problems with understanding the precise meaning ¢hthdirect connection” requirement for
content-independent reasons are discussed by Markwick (20906: 596). For a suggestion that there is a
link of the “no direct connection” requirement with the \a® conception of authority, and the Pre-
emption thesis in particular, with its requirement thaharitative utterances (the arbitrator’s decisions) be
identifiable independently of their underlying reasons,Sgrer (1992: 52-53).

15



reasons and reasons, provided by an authoritatiterance. Phenomenologically we
distinguish between ordinary reasons and “authorgareasons, precisely on the ground
that we do not think necessary to inquire into &miculate” the merits of the action,
required by an authoritative utterance, in ordeddg¢oide whether we ought to perform it.
The distinction content-dependence/content-indegrecel of reasons is one way of
accounting for this phenomenologically observeded#nce. So, there is a prima facie
case for the existence of CiRs as distinct froneptteasons. This indirect “argument
from phenomenology” is clearly not in itself suféat to demonstrate that CiRs do exist:
there could be a different explanation than in tewh CiRs for our experience when
faced with authoritative directives.

The second, | believe more interesting, readinthefclaim that authoritative utterances
give CiRs is theontological claim that these authoritative directives do indeeavide
valid CiRs: CiRs as distinct from content-dependerisonsido exist Raz believes this
can be established by providing a compelling ratierfior their existence.

For this purpose he advances a second, “teleologigament.*® Raz’s explanation of
how taking commands as CiR (considering the mefitde action is not necessary in
deciding to perform it) can be rationally justifiesl a main support for the observed
difference between the two types of reasons. Tiffisrdnce plays a crucial role in the
explanation. It is only through acting on the remsgrovided by authority without
balancing their merits (taking them as CiR) thae @ould meet the raison d'etre of
authority: which, we will see, consists in bringimgproved conformity to one’s own
reasons. If acting on CiR required appeal to thatroéthe action, this advantage would
be lost}’

The CiR thesis is not simply a pragmatic (“it i®fud” to take authoritative commands as
CiR), nor merely an epistemic (the way we “realit®® existence of certain reasons is by
not considering the merits of the actions, for whtbey are reasons) thesis. It is an

18 For discussion of Raz's phenomenological and teleologicahmeuts, see Edmundson (1993: 339-342).
The label “teleological” was introduced by Edmundson (1998).34think it nicely captures the gist of
this argument.

" et me just note here in passing that the two argumemtgphanomenological and the teleological, are
used by Raz in the defense of the exclusionary reasometion as well. The reason why the arguments
for the CiR and exclusionary reasons are parallel, is thaeR#ains the plausibility of the concept of CiR,
and indicates how such reasons can be valid, by introdueéncphcept of exclusionary reason.
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ontologicalone: the validity of authoritative reasons does aepend on the merits (or
the nature more broadly) of the action commandatipb the fact that they are issued by
an authority. This explains how authority can makeractical difference to how its
subjects should act. Further, it is the ontologthakis, which upholds the pragmatic and
the epistemic ones. It is because the authoritati@son’s validity does not depend on the
merits of the action commanded, that one does eet o inquire into these merits in
order to decide whether one actually has this reéspistemic thesis), nor does one stand
to gain anything by doing so (pragmatic thesis).

Distinguishing these two interpretations of theiroldhat authoritative reasons are CiRs
(the epistemic 4dentificationwithout-recourse-to-merit and the ontologicavalidity-
without-dependence-on-merit) helps us better unaleds CiRs. Not only are the two
interpretations distinct, but the former can be eneasily associated with the “no direct
connection” requirement in definition A above, vehithe latter seems closer to the “no
dependence on the evaluative properties/merit” @md3). The primary in importance
ontological thesis, explaining how authoritativagens can make practical difference to
subjects’ reasons for action, better fits requineh{®) and the second interpretation of
having “validity without dependence on merit.”

Are there further grounds for preferring (B) oyA) requirement? The requirement (A)
that there berfo directconnection between the reason and the action fachnit is a
reason”, allows for distinguishing it from a morgliscriminate requirement that there be
no such connection whatsoevéhe (B) requirement is strongernd dependencen the
evaluative properties of the action” may not evBbomaappealing to anynerit of acting

on the reason, even if that merit does not resid¢he evaluative properties of the

required action itself.

2.1.2. “No Direct Connection” Requirement

The “no direct connection” requirement (A) has aitial advantage: that there only be no
“direct” connection between the merit of the actand the reason to perform it, may be
thought important for understanding both how theaa be valid CiRs and for how the
concept of CiR itself is not incoherent. | show ttithere are difficulties with this

suggestion.

17



The coherence of the concept of CiR is threaterddsa it allows at least for some
"indirect" connection of the reason to some mealt/e. The concept of reason for action
implies that there is some merit (value, good) enf@arming the action for which it is a
reason. If this merit is not in the prospectiveueabf the directly required action, there
should nevertheless be some explanation as to winyuld be desirable/good to perform
this action. That there should be some merit irfigoeting the requested action (which
may or may not reside in the merit of the requestdetoken itself), is reinforced by the
claim that CiRs can in principle have strong weightl/or be exclusionary (as in the case
of the commands of practical authority) reasonghi$ claim is to be plausible, then,
even if the merit of such reasons is to be indepenhffom the content of the actually
requested act, such reasons should be (indirectighected to some other merit, and
sizeable meriait that. Thus showing that there can be merittmg on CiR is important
for showing that the concept of CiR is not incoimére

All the above considerations explain the initisdymibility of requirement A. It trades on
the possibility of distinguishing between an aqietyand action-tokelf. It denies CiR’s
dependence on the merit of the actually commandgdratoken (“X is legally required
to pay 45 % income tax”). It does not deny its dej@nce on the merit, if any, of the act-
type (“each citizen is legally required to pay inmtax”), or its dependence on yet some
further merit (“paying taxes is socially benefi€)alThe merit of the act-type could be
sizeable, thus arguably redeeming the coherentteed®iR concept.

This sizeable merit could potentially come from twources. The first was already
pointed at above: the merit of acting on a paréicaiccasion as required may stem from
the overall merit of performing the act type, ofigfhthe particular act is an instance.
(Ex) The merit of X doing f (instance of a clagsbEcause Y required it, may lie in the

merit of X doing F (i.e. whatever Y required].

8 A possibility of defining CiR, using the distinctiomct-type/tokens of the act-type is suggested by
Markwick: “A legal reason to perform a certain act-type is cortetgpendent since there would be reason
to perform a particular token of this act-type even if thieen had different properties” Markwick (2000:
594).

9 A problem with this suggestion is that it assumes tfehave CiR at the level of X’s reason to f (act-
token), and not at the level of X's reason to F (act-tyfiegording to Markwick’s definition above (see
the preceding note), it is the reason for the act-type thaingent-independent (and by implication, so is
the reason for the act-token as well). If this is so, weamly have one possible source of merit for the
commanded action: its pedigree.
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The second, alternatively, refers not to the mefithe act-type, but to the merit of
authority itself, which is the ultimate “source” tfe reasons in question. The merit, in
short, is in aight pedigree, stemming fromgood, meritoriousource.

The reasoning in this second case runs as folldtws.authoritative reasons are provided
by commands issued by an authority. The fact thateshing is commanded does not in
itself constitute merit. For a command to be cauastie of the merit of performing the
commanded action, the command itself should beetsdoy an authority, which is
justified in issuing commands (thus obviously hgvgdome merits), and does not simply
claim to be such. The very fact, that somethingnato be a legitimate authority,is
not in itself merit. If this is so, then the meoit CiRs, explaining their potentially great
weight/exclusionary force, cannot be explainedhsy fact that they have been issued by
any authority, but by the fact that they have bisened by an authority which has some
(sizeable) merit. An authority that has some sileeaterit is a more or less legitimate
authority: it serves its subjects by acting withgown jurisdiction.

Whether these are two distinct sources of merilerathan one (is not one simply
derivative from the other?), and what is the relatbetween them, is a complex issue. It
is not important for evaluating the success of plagicular response to the critique of the
coherence of the CiR concept. Both sources of memspective of their interrelations,
will satisfy the “no direct connection” requiremessince on both the connection with
merit is not established at the level of the concrete actemuired but is found at the
second-order (merit of act type), third-order (meof authority), etc. level, this

connection is not direct.

The “no direct connection” requirement is, howewarspect. My contention is that this
requirement only allows to account for the coheeen€ the concept of CiRs, at the

expense of CiRs distinctness.

20 An authority can sincerely claim to be a legitimate authanitly if it can effectively issue commands —
i.e. only if it is habitually obeyed and taken at least as facto authority by its subjects. In this sense even
an authority that is not legitimate has the merit of being fadto authority: an authority that is habitually
obeyed. One should resist this conclusion, however. While true that there cannot be a political
authority that is legitimate without being a de facto autyxdoeing a de facto authority is an enabling, may
be even necessary condition for legitimacy (in the politicataln), it is also true that de facto authority is
no more than that. The “merit” of being a de facto authastgntirely parasitic on the purposes the
authority serves, and is never in itself sufficientgtablish authority’s merit.
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To see this, consider first the following argumagginst the coherence of CiR. If one
derives the sought-for merit of following authotite commands from authority being
justified, i.e. its being a legitimate authorityjeomakes the merit of authority dependent
on its achievements — its issuing sound (merit@imommands overall. Thus explaining
the merit of following authoritative commands, rrhs of their source in legitimate
authority, (itself defined as one that issues sfuedtorious commands) would be
circular. Moreover, this explanation itself exhgbd possible incoherence in the Razian
view that 1) authoritynecessarily claimgo provide subjects with content-independent
reasons for action, and 2) this claim, while oftest justified, is not conceptually
confused. The incoherence here is that authomatemmands are both content-
independent and content-dependent. when they alid, vihe content-independent
authoritative commands are such on content-dep¢gdennds’

Next, even if one tries to "derive" the merit offeeming the requested act from the first
potential source of merit mentioned above — thatpefforming an instance of a
"meritorious” act types, one still faces the chaofencoherence. Again, the merit of
acting as requested will ultimately depend on theritrof the act-type, and thus be
content-dependent after all.

One might try to respond to these incoherence elsattyus: they neglect the fact that in
the discussed cases Raz'’s “no direct connectidhgaction” requirement for CiR has
been met, so the above critiques are misdirectbis fiesponse should alert us and
prompt examining the adequacy of this requirem&he problem is that these seem
legitimate critiques: they should be responded aogd not avoided by definitional
arguments, based on an unexamined requiremenifor C

Requirement A anyway seems insufficient to provadéest for content-independence,
guaranteeing the distinctness of CiR. To be sufitiit should be able to specify how
"Iindirect" the connection with merit should be,arder to have content-independence. Is
it sufficient that the merit is not grounded in teealuative properties of the actually
required action, but may reside in those of thetygm, or yet a further "distance" from
the merit even of the act-type is also necessdrgfduld also clarify what is meant by

“no direct connection” — since “connection” is liabto many interpretations. If this

2L For such a critique, see Hurd (1999: 80 — 89).
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requirement does not provide clear guidance inetheg respects (of “how much”
indirect, and “what kind” of connection), it may MWée inadequate for distinguishing
content-independent from ordinary reasons.

Analysing its adequacy in these respects prompispaong it to the alternative “no
dependence on the evaluative properties of theordctiequirement. Only after an
adequate requirement for content-independence dstifted, one could address the

above-mentioned arguments against the cohererc#&Ratoncept.

2.1.3. “No Dependence on Evaluative Properties” Reirement

The requirement of “no dependence on the evaluatioperties of the action” (B) seems
better suited to distinguish content-independeoinfrcontent-dependent reasons. First,
the concepts used are less vague in not appealisigch scalar properties, as connection
being more or less “direct” that allow for degrebgroducing scalar properties in the
definition of a concept poses a threat for its ectrrapplication. Further, whether
sufficiently indirect connection is present, sottbae can classify a reason as CiR, may
not be independent from one’s pre-judgement whetigereason in question is content-
independent or not. Such requirement thus cannotesas themark of content-
independence (and cannot provide clear guidanekstinguishing content-independent
from other reasons) since its correct applicatiepesthds on judgements, which already
appeal to content-independence. “Dependence” inin@gent B is more immediately
discriminating: it is an all-or-nothing matter.

Second advantage is that it has clearer meanimgAh#&s noted, “connection” in A'is a
relatively “thin” term, not having a clearly speeid content, not true to the same extent
in the case of “no dependence on evaluative priggérin B. This characteristic of B
also restricts resort to judgements, involving ajectionably circular appeal to content-
independence, in applying this requirement.

Third, B is connected to the ontological th&sthat the validity of these reasons does not
depend on the merits of the action they require.

In addition to these advantages, it helps to famughe main problemswith content-

independence that need be addressed. Accordingazf>Rhe main problem for

%2 |n section 2.1.1. above were provided some argumethssinespect.
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explaining Ci of reasons is that this characterisfi certain reasons (those provided by
promises, agreements, mandatory rules, plans twnaetc.) does not seem to cohere
with a general point about reasons for action. Nadivity, the normative force of reasons

(what one ought to do), on this view, is ultimatbhsed on evaluative considerations, on
the value of the action (what is good about dolraeg aiction). Content-independence also
violates transitivity of justification (if A is aeason for B and B reason for C, A is a
reason for C) — the reason for having an authdsity reason for the validity of its rules,

but is not itself a reason for authority issuing ttoncrete rules it actually issues rather
than others, nor is it itself a reason for doingatvthose rules demand on a particular
occasion. Raz says:

“The opacity and content independence of rules mean that trapditi justification] does not
hold. That it is good to uphold the authority of themenittee is a reason for the validity of its
rules, including the rule that one may not bring more thagetguests to social functions of the
club. But the desirability of upholding the authority the committee is not a reason for not
bringing more than three guests.” Raz (2001: 11)

2.2. The Coherence of CiR: The “Normative Gap” Prokem

Thus the main problem for establishing the cohexemicthe concept of CiR (reasons
provided by promises, agreements, adoption of yylemns for action, and not just by
authority) is that their central, characteristiatfee — that they are content-independent,
contradicts the defining, central feature of reastor action. This feature is that the
normative force (what one ought to do) of reasdepends on evaluative considerations,
on the value of the action (what is good about gldtyr**

Also, and connectedly, content-independence vislatensitivity of justification.

Justification is in principle transitive: if A is i@ason for B and B reason for C, Ais a

% See Raz (2001a).

24 Some theorists deny that there is a necessary connection bethaterme has a good reason to do (good
reason depends on the evaluative properties of the actionyfadone is normatively required to do.
Rationality (what one is normatively required to do), as tiew, may bring one to act against good reason
Broome (2000). Such position necessarily denies that geasbnscan ever be content-independent:
reasons are based on evaluative considerations only. Oneesantheless, be normatively required to act
in a way, entirely disconnected from evaluative consideratiBns.there can be a content-independent
justification for acting in some ways. Such justification is disconneftech any evaluative reasons for
action — one is normatively, rationally required to act ia thay. What this position denies is that such a
content-independent justification gives ongamd evaluative reasoto act: one is just rationally required
to so act.
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reason for C. However, justification is not traive in the case of authority (as well as in
the case of the other sources of content-indepéndasons for action): the reason for
having an authority is a reason for the validityitsf rules. But the reason for having
authority is not itself a reason for authority isguthe concrete rules it actually issues
rather than others, nor is it itself a reason fomd what those rules demand on a
particular occasion. Rather, the reason to do \ab#tority directs, is in the “say so” of
the authority’s rule: it is content-independent.

Thus content-independence introduces what Raz @atbsmative gaetween what one
ought to do (the normative force of the reason)whdt is good about doing it (the value
of the action). How such “peculiar” reasons (chtarzed by this normative gap) could
in principle be valid, needs to be explained ineorid maintain that the concept of CiR is
not incoherent.

The explanation problem is exacerbated by thetfettthe normative gap is not local: it
does not appear only at the level of the authorgaeasons for concrete actions. Rather,
Raz insists, even the justification of the par@cubuthoritative directives providing
agents with content-independent reasons is itsmitent-independent. This feature is
explained by the fact that justification is in pmiple transitive. This demonstrates, |
believe, why Raz’s own “no direct connection” reganent is insufficient to distinguish
CiRs: it only denies connection between CiR anddbwecrete action, for which it is a
reason. If the justification for the particular elitives (being in principle transitive) is
itself also to be content-independent, a connedtietiveen the reason for the concrete
action f and the reason for performing the act-tifpe also denied. An explanation for
how doingF is justified is needed. Appealing to the overa#rinof having justified
authority does not help. If the justification fooidg what authority commands is itself
content-independent, this might imply that at thiedt level, the level of the justification
for having an authority, which could issue suchteatrindependently justified content-
independent directives, we again have content-iedeégnce, and so on. This, of course,
is troubling, because the normative gap would rdbbal, but infinite.

To see why the normative gap would be infinite, sider the converse case. Starting
from the other end of the justification chain, usfification is transitive, the evaluative

consideration - the ground of the initial reasdre (value of having an authority), will be
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“transmitted” to the last reason and the normatie® will never open. The ultimate
explanation as to why X should do f, will residetive initial reason. Thus if there is a
normative gap, and justification is transitive,rthiis gap should b@finite. There is no
point at which it can start to “open”, if justifitan is transitive.

Two conclusions could be drawn from this probleme@s to admit that reasons cannot
in principle be content-independent, because seabons introduce an infinite normative
gap. Call this théncoherencecharge. The other is to conclude that reasons €hipition
based on evaluative considerations) are divorcech fnormative validity (what one
ought to do)f* For such a position, the “normative gap” problesed not be a problem:
it is just a fact, about the normative universein&bit.

The charge of incoherence should trouble thoserigtepwho share Raz’s position about
the dependence of normative validity on reasond,iasist at the same time that CiRs
can and do play an important role in any accountaothority. The position that
justification/validity is essentially or primarilgased on evaluative considerations - at
the end of the chain of justification, there is somalue: the explanation of why one
ought to do f is that one has a reason to do fchvlis grounded in the evaluative
properties of f-ing, - coupled with the point thastification is in principle transitive, is
threatened by admitting the validity of CiRs, sitkey introduce a difficult to deal with
within this theoretical framework normative gap.

Discussing the different strategies for dealinghviftis problem is a task | leave for the
concluding part of my thesis. My aim at this paias only to introduce one of the main
concepts used in the analysis to follow and todati some of its central problems.

Let me now turn to the truly protean concept, chdrwith doing most of the work on
Raz’ account of practical authority: the conceptaof exclusionary reason for action
(henceforth ER).

3. Defining Exclusionary Reasons
As already mentioned, both the conceptual coherarfcthe concept of ER and its
capacity ever to be valid, have been under attAtter defining the concept, | discuss

some main arguments against the ER account of atatfice directives. Before going

% This is John Broome’s position in Broome (2000).
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into the details and problems with this conceptpnie stress the close interconnectedness
of the two elements of protected reasons on Raxeumt. Raz explains the plausibility
of the CiR concept through that of ERhe believes there are clear advantages to be
gained by introducing the concept of ER in undeditag such wide-spread normative
practices as following mandatory rules, giving piees, obeying authority, making
binding commitments, etc, all of which involve CiRs well. My discussion, then, might
necessarily move back and forth between the CiR BRdconcepts. To the extent
possible, | will, nevertheless, try to separateitsaes.
When addressed with an authoritative directive feet bound to follow it, disregarding
the reasons we have against it. This special cteara¢ the authoritative directives is,
according to Raz, best accounted for if it is m=li that these directives provide a
peculiar type of reason. Raz labels it “an excluarg” (or, as he calls it in some of his
texts, “preemptive”) reason and defines it thus:

Def: ERs arereasons not to act fosome of thevalid reasonsagainst the

commanded action.
The Preemption thesis, stating that when addrdsgah authoritative directive, one is to
follow it by substituting its reasons for one’s qwwmhich are thus being replaced, or
excluded, captures this feature nicely.
ERs are also characterised as “excluding by kiod weight.” They may exclude even
very weighty reasons of one kind, when they fathwi their scope of application and not
exclude even trivial reasons of a different kinfl,this latter kind is outside their
jurisdiction. In addition, as a minimum, commantisotigh ERs exclude considering
addressee’s own present desires: present desiresatter how strong, always fall within
the scope of application of ERs and are necessaxidiuded?’

Is the concept of a reason with all these pecitéiatures coherent?

3.1. The Coherence of the Concept of Second-ordee&son for Action

3.1.1. Conformity v. Compliance with Reason

% Raz (2001a). | discuss Raz's argument to that effect ihefudetail in chapter 8.
*"Raz (1979: 22-24)
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ER is a second-order reason - a reason not tooach freason. The first challenge,
accordingly, regards the concept of a second-orcEason. The often-voiced
dissatisfaction with this concept may stem from thguirement that reasons for action
specificallyguide action: it is not immediately obvious how secomdes reasons could
do that. Guiding action, it is thought, requireattreasons demarm@mplyingaction. The
reason A for X to F seems to require of X to Ftfat very reason A specifically.

For example, that “it is raining” (A) is a reasaor X to take his umbrella, when going
out, and X ought (other things being equal) to thiesumbrella for that very reason A
(because “it is raining”). The second-order reasohR (take the umbrella) for a reason B
(that one’s mother has said so), on the contralso aecommends F-ing, without
requiring compliance with A (the reason that “itr&ning”), but, rather, by requiring
compliance with B (the “say-so” of the mother). Whaay render valid this second-order
reason to F for the reason B, is that F-ing for deson that B is justified. Achieving
better conformity with A, without direct compliant A but by compliance to B instead,
may be such a justification.

To conclude, Raz’s case for the plausibility of tuncept of second-order reasons for
action rests on maintaining that it is not gengralle that reasons for action are reasons
for compliance only. For it might be self-defeatitogtry to act on a reason by trying to
comply with it specifically. For example, respeot the moral law, providing one with a
reason to love one’s children for their own sakeuld be defeated by loving one’s
children out of compliance with the moral law. Tlay to respect the moral law is not
by complying with that reason directly, but ratthgr complying with the reason to love
one’s children for their own sake.

The main point to be stressed here is that, acogridi Raz, what ultimately matters is
conformity to reason, even if it is achieved fomsoother reasons (by complying with
those other reasons, say). This position restsamsR/iew that (1) since there are many
ways to satisfy a reason and it is not wrong tooaty on some and not all of them, and
(2) since there are clear advantages in terms pifawed conformity to be gained by not
always requiring compliance to the main reason \ayyjust one of the many ways of

bringing conformity to the main reason), it is eetto do so.
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3.1.2. The Special Case of Agent-relative Deontologl Reasons

This position is plausible, at least when certgjard-neutral reasons are concerned. The
problems with it start in the case of deontologiagent-relative reasoR¥If there are
valid deontological agent-relative reasons foracijand | will say nothing here on the
issue of their validity), one may plausibly claihey require strict compliance rather than
conformity. Thus, if one has a deontological reason to kill innocent persons, this
reason requires compliance, rather than simplyaramhg action. | do not find Raz’'s
argument to the contrary convincing. Since | balighis issue to be important for
evaluating Raz’s account of the concept of autholét me discuss it in somewhat more
detail.

Raz's argumefit for “conformity only” in the case of omissions e ldoes not consider
the special case of deontological reasons for mdjecifically, though the example he
uses can be interpreted as involving precisely saelons - starts by pointing out that
the “best mental background” for omitting to commivrongful act is that the thought of
committing it never crosses one’s mind. When onesdwt kill, onedoes not act for any
reasonin continuously omitting to kill. Thus the actigomitting to kill) conforms to the
reason one has for it, without being the worsehamtbeing théetter for not directly
complying with that reason. The increment of “bettess” here is added by the fact that
a person omitting to kill without acting for the mbreason, prohibiting killing, is more
admirable than the person who acts for this reapeuaifically.

This argument is an insufficient support for theritormity to reason only” argument in
the case of deontological reasons. It does not ghaivconformity to a deontological
reason not to kill would have been achieved, faneple, were one instead to comply
with a non-moral, prudential reason (fear of batagght, punished, etc.), bringing about
the same action. It only shows that there needneogessarily be direct compliance in
order to haveraiseworthyconformity to reason.

Further, it does not establish that the conformatythe reason against killing could be
achieved by acting on sona¢her reasonnstead. Thus the case of deontological reasons

contradicts Raz's statement that

2 | provide a definition of agent-relative reasons for act@s well as an argument when some such
reasons can be valid, in the next part of my thesis.
# Raz (1990b: 181).

27



“There is no loss, no defect, no blemish or any other afwwihg, in conformity with reason
achieved not through compliance with it, but for other reslsRaz (1990b: 182).

It only shows that acting faro reasorhere is more praiseworthy than directly complying
with it. This is hardly sufficient to establish tbhase for a second-order reason for action -
the action in Raz’s example is to be donerforeason at all. Second-order reason to do
or not do an action is a reason to do/not doritcertain specific reasonswhere these
latter reasons are explicitly stated (since thishat gives the content of the second-order
reason) - and not for doing/not doingat no reasonat all. To clarify the point: notice
that though Raz is right that compliance with teason not to kill is not always required
in order to have conformity to that reason, if dmission (not killing), is to be done for
somereason at all (i.e. if one has a second-ordeoreagainst killing), this latter should
be specifically that it is wrong to kill.

In short, conformity to one’s reason not to killhoat be achieved by acting for some
other reasons (complying with some other, prudeptianot, reason), though it still can
be achieved through failing to act for any reasoalla

This important conclusion concerns the successaafsRaccount of authority in terms of
protected reasons for action, comprising a secaoddraeason for action. If subjects do
indeed have valid agent-relative deontological saasthe claim authority necessarily
makes to always determine when those reasons sheutdeempted and thus not acted
directly upon, may not be justifiable. This is edply relevant when discussing the
political and legal authority’s claim to comprehmesnormative supremacy: a task |
undertake in the second part of my thesis.

For the purposes of the current chapter, it is g to stress that there is nothing,
which a priori prevents the possibility of havirgpsons to act for a reason. Reasons for
action are generally (barring the special case edntblogical reasons) reasons for

conformity with that action only.

3.2. The Coherence of ER alegative Second-order Reasoif

% The discussion in the following two sections has bieénenced by Edmundson’s review of Raz’s
Postscript (1990b) devoted to the issue of ERs, muEdison (1993).
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One important characteristic of ERs that needsfidation, is that these reasoasclude
acting on valid reasons, where the latter retaair tvalidity (are not cancelled).

An even more important, central feature is that BR&ys win in conflict with the valid
first-order reasons falling within their scope agbpécation. This does not imply,
according to Raz, that ERs are absolute reasorectmn, nor that they have weight that
can never be outweighed by countervailing constaers. Rather, their most peculiar
feature is that without being absolute reasongasans with unsurpassable weight, ERs
always win in cases of conflict with the first-ordeeasons within their scope of
application, where their victory does not depend tbe relative weights of the
competitors. The conflict is resolved not in themal way conflicts between first-order
reasons are resolved - by balancing their respeataights. Rather, ERs win by kind, not
weight. It is this latter characteristic of ERstttaccounts for the sense in which the
protected reasons provided by authoritative divestiarebinding that they win does not
dependent on the relative weight of the countengitonsiderations.

An explanation both for the first feature (denyiaction-guiding role to valid reasons)
and for this latter, quite mysteriously soundingtéee (ERs, though reasons, win by
kind, not weight over other reasons) Raz offertha Postscript to the second edition of
his Practical Reason and Normi His explanation proceeds from what is a plausible
resolution strategy for partial conflict of reasoBefore discussing the success of this
explanation, let me outline in some detail whairescisely the problem.

A straightforward challenge against the concepamfER as a second-order negative
reason is that it is not a readoin action, properly speaking, since its meaning is that one
has a reasonot to groundone’s action on certain valictkasons.ER is not simply a
reasorto believethat one is mistaken in what one takes to be dirstsorder reasons for
action. Even though ER is not an epistemic reafmrbglief), it is not an ordinary reason
for action either. It i:ot action-guidingin a further sense, going beyond the sense we
investigated in the case of reasons for action rgdlggfor Raz, recall, reasons for action
are only legitimatalirect guides for action, and do not generally requiretstompliance

in actingfor them).

¥ Raz (1990b).
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ER cannot be action-guiding (neither in the weaksseof legitimating an action that
could in principle be done for other reason as war in the strong sense of strictly
requiring an action in direct compliance with &hpce itdoes not in any way point in the
direction of any action“Pointing in the direction of an action” is a mary function of
reasons for action. Raz at times seems to recoghi#eERS are not reasoftg action
proper® they are reasons that license or forbid grounding's action on certainther
reasons

Further, ERs require “negative” compliance spealfic one shouldnot do whatever
action one has reason to dor certain specified reasons, though one could stilthae
action for other, not excluded reasons. What isuebad is not the action itself, but doing
it for certain reasons only. ERs, then, in didtot to the first-order reasons, demanding
conformity only, specifically demand compliance remative compliance.

The problem, then, is to explain how a reason wisahot action-guidingstricto sensu

can nevertheless, require such strict compliance.

The ER concept goes a step further than the comdeliR. The latter reason is certainly
peculiar in presumably guiding action, without gfygeeg the evaluative characteristics
of the required action (which is the normal way doiding action). Nevertheless, it still

points by itself in the direction of determinateaction, ER, however, cannot even
determinewhat does it require, what the action to be perforngdaithout essentially

referring to other reasons. In short, ERs do nemgelves guide action, since they only
indicate that whatever action is to be done (orsictarations other than the exclusionary
reason), it should not be done for certain valigsons. The problem is to explain how
considerations, which do not themselves recommeaesgdaation, and thus have no direct
or indirect action-guiding role can, nevertheledsny a valid reason its action-guiding

role.

3.2.1. The Partial Conflict Resolution Argument
The explanation Raz gives is that ER can deny ¢hieraguiding role of a valid reason as

an outcome of partial conflict between valid reasdBince ER normally only partially

%2See Raz’s Postscript (Raz 1990b).
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conflicts with the reasons it excludes, so thatek&duded reasons can be conformed to in
some other way than by complying with them (thughbthe exclusionary reason
[requiring strict non-compliance to the excludedsens] and the excluded reasons
[which could still be indirectly conformed to] caube satisfied), then ER could always
win. Were it the case that the excluded reasons thie@ ER would be completely
frustrated, while in the case of a victory of thR,BEhe excluded reasons need not be
frustrated at all. The resolution of the conflitiween ER and the excluded reasons
relies on the general consideration governing ca$qsartial conflict resolution: when
both sides could be satisfied, it is always bdtiato so.

The advantage of Raz’s solution is that the faat #Rs always win in conflict with the
excluded reasons, is explained, without relyingumy way on considerations of weight.
The way the victory is guaranteed is by followitg tgeneral logic of partial conflict-
resolution (if both sides could be satisfied, baseathey do not exclude each other, it is
always better to do so).

This non-weight balancing conflict resolution stigy in the case of ERs is in stark
contrast with the way the conflict between firsti@r reasons is solved. The latter always
relies on establishing the greater weight of thetovious reason. The non-weight
balancing conflict resolution strategy has the atlvge of better accounting for the way
we treat the reasons, provided by mandatory rulesisions, authoritative directives,
promises, etc. We do not think they require balagpeigainst the other reasons we have,
but, rather, they always win in conflicts with theimespective of their relative weights.
This solution, moreover, allows for consideratiomdjich do not have direct action-
guiding role, to deny certain valid reasons thetrca-guiding role. The capacity of ERs
to do so is, to repeat, an instance of the logat tjoverns partial conflict resolution, not

relying in any way on the relative weight of thasens.

A counter-argument to this elegant solution to pheblem of the coherence of the ER
concept is advanced by William Edmund$dit simply challenges Raz’s insistence that
in cases of partial conflict between reasons (eibetween first-order reasons alone, or

between first-order and exclusionary reasons) ¢ghestion which is the more important

% Edmundson, (1993: 329-343)

31



reason does not aris&."Recall that for Raz if both of the conflicting sems can be
satisfied, this should be done (the more reasotisfied, the better) and the resolution
need not depend on the relative weights of thereasons.

However, Edmundson argues, one has reason to confih greater number of reasons,

rather than with fewer, only when “other things acgial.®

The other things need not be
equal if the greater number of reasons were naveaghty as the fewer: to determine
this, however, one need enter into consideratidnseaght. For example, if one has a
reason to eat, one has a reason to conform tadghson, which can be done by eating
slowly, quickly, for pleasure, etc, as well as nya@onceivable way that would satisfy the
reason to eat. In case of a conflict with an exohery reason not to eat quickly, the
obvious solution is to require eating in any othvaly except eating quickly (since in this
way neither the first order reason to eat, norekelusionary reason not to eat quickly
will be frustrated). If the reason to eat is speaify to eat quickly (since one is famished,
and eating quickly satisfies the reason to eat wiaemshed to a greater degree), the
resolution of the conflict with the exclusionaryasen not to eat quickly will depend on
the relative weights of the two partially confliogi reasons. The conflict is still partial,
since one can, in principle, satisfy the reasorat when famished, in some other way
then by eating quickly. However, it is not immedigtobvious, that since one can satisfy
this reason in other ways, one always should. ghtnbe more important to satisfy the
reason to eat to a greater degree, since it isnuyrgehile frustrating the purported
exclusionary reason is relatively less important.

More interestingly, in cases of conflict with ERghich can be expected to reduce the
chance of conforming to the ultimate reasons, ¢chence creates a second-order positive
reason to act on the balance of all first-ordesoea. The presence of this second-order
positive reason should not be allowed by Raz to the partial conflict into a head-on
one, to be decided by the weight of the two seamalé+ reasons. Were Raz to allow this,
there would be no merely partial conflicts: since @lways has a second-order reason to
get the balance of the first-order reasons righhalving partial conflicts (presumably

implied by the absence of second-order positiveaes to act on the balance of all first-

3 Raz (1989:1167).
% Edmundson (1993: 339). In the discussion below, ketyd®llow Edmundson’s arguments.
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order reasons) depended on the likelihood thatekwbuded reasons will, as a matter of
fact, be satisfied, ERs would loose their distvetiess. Having ERs would be
indistinguishable from having first-order reasomg)ich happen to outweigh all the
conflicting reasons. To save Raz’s account of EReegeds to be maintained that the
resolution of partial conflicts between ERs andoselcorder positive reasons to act on
the balance of all reasons, is to be done irresgedf weight. The plausibility of
precisely this claim is challenged by Edmundsontzasinot been securely established.
Thus, if Edmundson is right that even in partiahftiots the question of the relative
weights of the reasons may need to be and oftennsidered, Raz’s way of dissolving
the paradox of “having reasons not to act for sealel reasons”, is unsatisfactory.

To securely establish his case for ERs as alwagsing over first-order reasons within
their scope of application by kind, irrespectivewsdight, Raz has to go back from this
formal in character argument from partial confliesolution strategy and resort to his
other arguments.

One further, structural in character argument setie establishing that in order to make
the practical difference to one’s reasoning theg ameant to make, authoritative
directives (as well as promises, mandatory norms @anes, decisions, etc.) should
exclude acting on (some of the) considerationstileo® the presently required by the
directive course of action. Raz’'s Preemption thesibich captures precisely this
characteristic, is the main structural thesis ef $ervice conception. It flows directly and
draws its plausibility from the two moral, normatitheses of this conception: the normal
justification and the dependence theses. The fiattthe question about the coherence of
the ER concept cannot be resolved without ultingatesorting to normative arguments
confirms Raz’s position about the close intercotedwess of conceptual and normative

issues.

3.3. Problems with Weight and Scope

Let me point to a different problem with ERs anditlcoherence, which has not drawn
the attention it deserves. It again pertains tir thtatus of reasons, but it concerns their
weight - do they have it and how is it determinddhe discussion on ERs has
predominantly been focused on the issue of howtkap always win in their conflict
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with first-order reasons within their scope of apgiion, if their victory does not rely on
their weight. Whether those reasons do have weigtthow it is determined, has not
been an issue. | find this puzzling, given thatiiseie of weight has bearing on one of the
central features of ERs — they have limited scdpapplication. Precisely this feature,
recall, allowed Raz to use the partial conflictoteion argument in support of their
coherence: were they to be absolute, the confhigkccnot be partial.

The importance of the issues of the weight andsttape of ERs, however, goes much
beyond the support for this particular argumentudizly for the purpose of Raz’s
analysis of authority and the success of his respdao the critiques of philosophical
anarchists, ERs need to havelimited scope of application. If a reason with no
determinate weight, nevertheless “excludes” ands tluins over the countervailing
reasons, the explanation might be that @hsolutein its scope of application, as well as
in its weight. It is otherwise incomprehensible hiveould always win irrespective of
weight.

So, it could be argued that the explanation of WRs always exclude the reason falling
within their scope of application, is that there aspecially weighty reasons for this: it is
the weight of these reasons which determines tbhpesof application of ER, within
which they always win. What is needed is an exaian how the weight of the reasons
for singling out ERs, determines the weight andst@pe of ERs themselves. Notice that
ER with anindeterminate weight and scopé&application is anyway incomprehensible: it
is then indeterminate whether it does or does namiude any reason, since it is
indeterminate whether the latter falls within it®ge.

It is important to stress at this point that a 8olu of this problem with determinacy
(already alluded to above): “they are absolute eigiht and scope” and therefore one
need not bother with exactly determining their vitignd scope, is a non-starter. Were
they to be absolute, there could in principle belegtimate authorities: the claim that
one has to obey an alleged authority “come what’neauld not be rationally justified.
This is the philosophical anarchist’'s challengef ERs could be absolute in their
application, the problem of precisely determinihgit weight and scope would not be on

the agenda: irrespective of their weight and scdapey would always win over
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conflicting reasons. Raz, for the just indicatedsmns, claims ERs are not absolute, and
do have determinate weight.

There is no obvious answer in Raz’s texts, howewet only to the question of how the
determinate weight of ERs is established, but ashe more basic question of whether
and in what way ERs have weight at all. If it istaguous whether and how ERs can
have weight, it is also ambiguous whether theyraesons for action, since reasons for

action necessarily have weight.

In response to critiqué&sRaz maintain¥ that ERs have weight, and thean in principle

be comparedvith the first-order reasons, but often am# so compared, since comparing
reasons is not what we do, when we are faced withoaitative directives, mandatory
rules, promises, etc. (presumably involving sucts)ERVe, instead, reason along the
lines of the partial conflict resolution strateglye more reasons we can satisfy, the better.
Chaim Gans agrees that weighing the countervaitingsiderations is not what is
involved in having reasons, provided by promisesndatory rules etc., which do
conflict with our first-order reasons. He neverdss contests Raz’s claim that ERs are
involved. Rather, we might instead have a casenobmmensurable reasons. On of
Gans's argument$challenges the evidentiary (phenomenological) Rest advances for
establishing the plausibility of the ERs accountm@indatory rules. This test draws on the
fact that when faced with a conflict between thiabee of our first-order reasons and the
reasons provided by the authority, etc., we fegbecialuneasen resolving it in favour

of the latter’® This unease, according to Raz, shows that we daawsider that the

former reasons are defeated: if they were defe#itede would be nothing to be uneasy

% Gans (1986)

This presentation of Raz’s argument for the superiorityi®ficcount of authoritative reasons in terms of
ER over Gans’s incommensurability account of the reasomdded by authority, mandatory rules, etc.,
can be found in Edmundson (1993).

% Similar points against the phenomenological argument far &R raised by Richard Flathman (1980),
and are extensively discussed by Moore (1989).

39 “When the application of ER leads to the result thatsbroeild not act on the balance of reasons, that one
should act for the weaker rather than the stronger whiekcisided, we are faced with two incompatible
assessments of what ought to be done. This leads normalpetliar feeling of unease.These two

types of situation providihe test caséor the presence of exclusionary reasons precisely becasige it
these situations that their presence makes a difference to thieghramtclusion.” Raz (1990b: 41,
emphases added)
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about. Rather, this unease shows that thepxkidedrom affecting the outcome of the
deliberation as to what one ought to do.

Gans, however, shows that the phenomenological tess not unequivocally
demonstrate the plausibility of the ER accountcaian equally plausible interpretation
of this feeling of unease is that a conflict ofonumensurable orders of (just first-order)
reasons for action is involved. Raz’s responsédas though the two orders of reasons
(first-order and exclusionary) are in princiglemparable(which contests Gans’s claim
that a case of incommensurability and not ERs nsawell be involved), they often are
not so comparedsuch is the case of acting to fulfil one’s proasisto obey authority, i.e.
in cases of ERs.

My contention (and the reason | brought here tHetiebetween Gans and Raz) is that
the comparability claim goes against Raz's concesSithat ERs are not reasofar
action, properly speaking: they are reasons againstgfdncertain reasonsnly. If ERs
are not typical reasons, they might indeed notdreparable to the first-order reasons for
action, since the basis of the comparison is théghteof the reasons. Does the
concession that ERs are not typical reasons faoraainply that those reasons are not
comparable to the first-order ones? This woulddyafghe explanation why ERs are not
typical reasons has to do with them not being cl@pabhaving determinate weight. If
ERs do not have determinate weight, however, iinslear how the conflict between
them and the positive second-order reasons isvesoRaz agrees that in cases of such
head-on (rather than merely partial) conflict, tegolution is on the basis of their relative
weights.

Raz’s discussion of the problems with the coheresfciae concept of ER concentrates
on a different issue than the one that interestshare. The focus is not whether ERs
themselves are reasons for action (which presumbblye determinate weight) but,

rather, whether there can be valid ERs, which reguot acting for certain valid reasons.

“Exclusionary reasons are reasons not to act for certain redsoagives them the appearance of
paradox...After all, reasons are there to guide action. Suhglge tannot be reasons for not being
guided by reasons, whose very nature is that they shaidd gction. The argument [above] helps

dispel the air of paradox. It shows that reasons are meggtyniate guides. One does not have to

“0Raz (1990b), Postscript.
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be guided by them. Other things being equal, so longi@zonforms with them, there is nothing
wrong with one.” Raz (1990b: 183)

Raz here does not address the issue whether ERseanselves reasons for action, which
presumabljthemselves need to guiddis claim that reasons need not necessarily guide
action is not good in the case of second-orderoreasERs as second-order reasons
require (negativepompliancespecifically, not simply conformity. The argumergré
establishes that first-order reasons are onlyitegte guides to action and need not be
complied with, in order to guide it: conformity @nough for that. Thus if by complying
with other reasons (ERSs) they could still be comfed to, there is nothing paradoxical in
those ERs.

What this reply doesot establish, however, is that ERs themselves asme&s action

are not paradoxical. It does not establish that BER$nselves can in principle guide
action - either through conformity or through cormapte with them. This latter also
should worry the theorists doubting tbeherenceof the concept of ER. This worry is
connected to the one, raised by the concept of RiRgoes deeper. The question is not
simply how a reason, which does not point to thedgaf performing an action, can guide
action. Such a reason at least can by itself lt®terminate contentand the required
action - specified by reference to CiR alone. Rathige worry here is that a reason,
which relies for its specification on altogethedependent reasons, and thus the required
action has no content, identifiable independentiynf reference to such reasons, cannot
possibly be said to guide action either throughfaonity or through compliance. ERs
are not reasonfr action: they do not point to the desirability afrforming certain
actions, but rather, point to the desirabilitynot acting on some independently from the
ERs specified first-order reasons.

My claims are supported by Raz’s text. He defin&s s “reasons for acting, the full
specification of which essentially refers to otheasons® Importantly, this definition
does not sit well with an argument Raz himself adea against the critique that his ERs
cannot be distinguished from “canceling reasdAsRaz responds to this critique by

denying the “canceling reasons” the statuseafsons His argument for this is precisely

“1 Raz (1990b: 185)
2 Raised by Moore (1989)
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that by their nature they amot action-guidingHe prefers to refer to them as “canceling
conditions” instead. Raz’'s argument for the digtorc between ER and canceling
condition is precisely that “canceling conditiongcessarily felate to the reasons they
cancel,*® while ERs are presumably not such. This is soabse ERs “aressentially
independentonsiderations which point to the desirabilitytié non-performance of the

action.”*

As we saw, Raz also defines ERs as “reasonsuthspecification of which
essentially refers to other reason@mphasis added). The definition of ER here iseclos
to the characteristic feature of a “canceling” dtind mentioned above. The basis for
distinguishing canceling condition from ER - thespibility of specifying the latter but
not the former without essentially referring to@tineasons for action - disappears.

The upshot of all this is that it is not clear ihat sense ERs have weight. | take it that,
generally, the weight of a reason is a functiontlud desirability of the action it
recommends. Since ERs do not by themselves recothamgnaction, properly speaking,
nor are they action-guiding neither directly nadirectly, it could be argued that they do
not have weight, or at least it is not clear hoig theight is determined, if they have one.
This simple argument, however, goes against Ragistence that ERs have weight, even
if indirectly® attributed.

The considerations | brought forth are not suffitie establish that ERs cannot have
weight. They do, nevertheless, raise serious doubtkis respect. Next, the challenge
against Raz’s claim that ERs have weight, so caprinciple be compared to other
reasons, but often are not so compared, does reitlgli threaten theoherenceof his
conceptualanalysis of orders in terms of ER. There is nghunintelligible in the way
they can always win in cases of partial conflicthafirst-order reasons. However, it

threatens the plausibility of this analysis. Thudjnd wanting his reply to Gans’s

*3Raz (1990b: 188, emphasis added)

**Raz (1990b: 188, emphasis added)

> For this claim, consider Raz’s discussion of rules and atandnorms as providing ERs: “Rules are not
ultimate reasons. They have always to be justified by moie baissiderations. This is a result of the fact
that norms are exclusionary reasons. A reason not to actéasan cannot be ultimate. It must be justified
by more basic considerations. Furthermore, rules normallyesept the result of considering the
application of a variety of conflicting considerations tgeaeric situation. This explains why they are not
ultimate. It also explains why the reasons for the norm aralmays obvious from the formulation of the
norm... Since a norm is the outcome of the requirements afusadonflicting value# does not carry its
desirability on its facelt simply states what is required, of whom and whemjtbdoes not always do so in
a way which makes obvious the reasons for the requirements(1®&é&: 76).

38



challenge: he might be right in insisting that wRalz describes as cases of ER, are rather
better understood as cases of incommensurability.

This, however, is not the only, nor is it the maonclusion to be drawn from the
discussion above. More importantly, one of the meements of Raz’s position on the
possibility of havingvalid ERs can also be challenged. The idea of ERs haenigin
limited scopeonly within which are the countervailing reasaadidly excluded, might
turn out to be unintelligible. The problems witle thmited scope of ERs may come from
both sides of the debate.

In the case Raz is right that the best interprtatif what reasons we have when faced
with authority is in terms of ERs, given the doulbeady raised concerning the weight
of those reasons, one may wonder whether and hotv masons with “indeterminate”
weight could havédimited scopeof application. The exclusion by such reasonsraon

to what Raz claims, by not depending on the wedgdlthese reasons, might as well be
blanket, indiscriminate, in a word — absoltfté\rguably, there is a connection between a
reason not having a determinate weight but nevietheexcluding the countervailing
reasons, and its having unlimited, absolute scd@pplication. The idea of ER with an
indeterminate scope of application, it was alreaoted, anyway seems outlandish. Were
it to have indeterminate scope, it would be indateate whether it does or it does not
exclude any reason from affecting the outcome efdbliberation. Exclusion requires
determinacy as to what is excluded: it could eitera clearly specified (by the limited
scope of the ER) exclusion, or it could be a blarkeclusion (if ER has unlimited,
absolute scope).

If, on the other hand, the cases of what Raz deseras involving ER are better
understood a la Gans as involving incommensuraddesans (thus accounting for the
feeling of unease when acting on the reasons pedviy the authority), then the reasons,
provided by authority, etc., would again need toabsolute Otherwise those reasons
could not always win in cases of conflict with the first-order reasoagainst the
commanded action. To see why, notice that since diters of reasons are, by

assumption, here incommensurate, i.e. cannot beaad, if one of the orders is to win,

“8 This would, incidentally, threaten Raz’s response to tlaechist challenge. It could only be rational, if
at all, to comply with an authority, when the directiitdssues are with a limited scope of application.
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it should be absolute, limitless — to be always ploed with no matter what. Here it is
the incommensurability of the two orders of reasamsich does not allow for having
“limited” scope of application of the authoritativeasons. This is so, because if in order
to decide whether the authoritative reason wing a@lre incommensurable conflicting
reason, one is to see whether the latter fallsinvitiie scope of the former, this means
that the two reasons are in fact comparable.

The above-indicated problems with the limits on shepe of application of authoritative
reasons, recall, pose a threat to their validityval. Obeying authority issuing absolute
exclusionary reasons, to be complied with undercaficeivable conditions, cannot be
rationally and morally justified. Notice the gramdplications if such absolute reasons
cannot in principle be valid — then in principleeth could not be valid promises,
legitimate authorities, valid agreements or mamyatoles. This is so, since one cannot
rationally justify*’ complying with an agreement, keeping a promisdloiong a
mandatory rule “come what may” - under every covalgie circumstances (which is
required, if the reasons provided by promises, atere to be absolute).

This is a conclusion Raz would like to avoid: sortlier arguments are necessary to
establish that ERs are reasons with determinatghtvaind limited scope of application,
which nevertheless always win in cases of confiath the reasons falling within their
scope of application.

4. Conclusion

In this chapter | have introduced and discusseadrihi@ elements in Raz’'s account of the
concept of practical authority. | have laid out #trictural features of this concept, and
discussed some of the theoretical problems witkhédtgral concept of a protected reason
for action and its two components — CiR and ERavehsuggested that the distinctness of
CiRs is best drawn out if it is characterised By@dependence on evaluative properties
of the action” requirement. | have also shown hbig tharacterisation better illustrates

the “normative gap” problem with the coherence loé tconcept CiR. | have next

identified several problems with the conceptual ezehce of the ER component of

" This rational justification, when present, would rensdalid ERs, provided by the valid promises,
mandatory rules, authoritative commands, etc.
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authoritative protected reasons. | found well-garoh the challenges pressed by
Edmundson (against Raz’s partial conflict resolu@ogument for the coherence of ERS)
and Gans (contesting Raz’'s ER explanation of aiittitve directives). At the end of this
chapter, | advanced my own (not entirely conclusarguments why ERs as reasons for
action may be problematic. They revolved aroundgkee of the weight and the scope of
these reasons. My main concern was whether thdgonsbwith determining the weight
of those reasons reverberate on the issue oflltheied scope. That these reasons could
have a limited scope rather than be absolute aatdttbe clearly determined rather than
indeterminate is important, if legitimate auth@#iare to be possible.

After discussing these conceptual puzzles, | neddrn to the further, no less important
guestion: what are the conditions, under whichqutad reasons with their two elements
can be valid, and acting on them justified. Thi®me of the main topics of my thesis:
though | necessarily need to start from an analgdighe concepts of authority,
authoritative directives, etc., what drives thisalgsis is the main question about the
legitimacy of such authority and the justificatiftor acting on its directives. Thus in the
following chapter | introduce Raz’s essentially tinmentalist Service conception of
authority’s legitimacy, identify the main interpagibns of its legitimacy test, as well as
raise several concerns with its adequacy as aofesfgitimacy for a practical type of

authority.
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Chapter Two
The Service conception of Legitimate Authority: Nomal Justification Thesis and

the “Moral Duty to Obey” Problem

The task of this chapter is to introduce Joseph'sR8ervice conception of legitimate
authority, as well as to outline what | believebs the main theoretical problem with it.
This conception specifies under what conditionsdlaém the law (and the state acting
through the law) necessarily makes to possessnedé authority over its subjects, is
justified, and its authority - legitimaf8.In the beginning of the chapter | briefly
introduce the conception with its main building dke. Next, | provide a detailed
discussion of its legitimacy test — the Normal digsttion Thesis (henceforth NJT). |
identify two serious sources of discontent withTihe first is its ambiguous support for
the practical difference thesis: recall that legdte practical authority makes a difference
to how its subjects ought to act, by giving therwmeasons for action. Next, | spell out
in detail the main problem with NJT: it has seri@ifficulty accounting for the common
sense notion that legitimate authority acting withis jurisdiction, provides its subjects
with a moral duty to obey it. Thus, on instrumeistajrounds it may be difficult, if not
impossible to explain how authority gives new reestor action. The real challenge for
this account, however, is to explain how on inseatal grounds authority can be a
source of moral duty to obey. Does this accounehthe resources of filling in the gap

that opens between tiheasons to obegind aduty to obey?

1. The Service Conception of Legitimate Authority.
1.1.The Three Core Theses

“8 | will, for the purposes of this thesis, disregard Siamsis warning not to conflate the issues of justifying
(state is morally permitted to perform its characteristic fonsli and legitimating (state imposes duties of
obedience on its subjects) the state, Simmons (2001).Wéysof conceptualising this otherwise very
important distinction is not uncontroversial. Allen Buchaar{(2002: 694), to name just one example, uses
the term legitimacy to denote “morally justified wielding ablipcal power.” However, the general
difficulty in moral theory, that Simmons’s distinctiasi meant to articulate, that of a logical gap between
moral/prudentiakeasonsfavouring certain acts and institutions, and moral/ratioeqlirementsor even
dutiesof individuals to perform such acts and submit to thmroands of those institutions, will be one of
the main concerns in this chapter. On this logical gagh,aapossible solution to it, see Edmundson (2003:
211-214).

42



The Service conception states that authority isethe serve its subjects by mediating
between them and the reasons that apply to themr stibjects need this mediation. It is
a generally instrumentalist type of conception,sisting of two core moral elements, and
a structural, formal thesis, directly flowing fraimem. The moral elements are NJT and
the Dependence thesis. The structural element @asPiteemption thesis. There is a
corollary to this conception as well - the autonocoyndition. | discuss NJT - the most
important thesis, defining the character of theviger conception by providing its
legitimacy test, in the next section of this chaptedetail: its different interpretations
with their relative advantages and attending proBle The main ambition of this
conception, and its main advantage, if successul dissolve the rationality paradox
that plagues the inherited from the tradition, camrsense conception of practical
authority: one cannot rationally obey authority.olie obeys an authoritative directive
supported by the balance of reasons, one folloasore and does not obey the directive.
If one does obey a directive not supported by #larize of reasons, on the other hand,
one obeys the authority, but is not rational — ag@inst the balance of reasons. Thus the
focus of the chapter is on the indirect instrumksttatrategy: NJT, advanced by Raz for
the purpose of dissolving this paradox. Raz’s sseaethis respect would be a success in
solving the autonomy paradox as well: the lattejust for him an extension of the
former.

The question that an account of the legitimacyutharity needs to answer is when are
the protectedreasons for action provided by a practical autiorélid, i.e. when is one
under obligation to obey authority’'s commands (thet if obligation can be
conceptualized in terms of protected reasons foom@rovided by practical authority).
The general answer Raz gives is that authorityles isoto serve its subjects by mediating
between them and their reasons (the reasons thigttapthem prior to and independently
of authority). More specifically, authority’s claino legitimacy is normally justified
when its directives are likely to allow the subgetd better conform to their pre-existing
reasons by complying with the directives rathenthg acting on (complying with) those

reasons directly. This general answer is Raz’s taYiblormal Justification Thesis”

“...the normal way to establish that a person has authority anvather person involves showing
that the alleged subject is likely better to comply with reasehich apply to him (other than the
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alleged authoritative directives) if he accepts the directives of alleged authority as
authoritatively binding and tries to follow them, rathleart by trying to follow the reasons which
apply to him directly.” (Raz 1986:53)

It is the ‘normal’ because it is not the only ottepugh it is according to Raz the most
common and the most important justificatiéh. This moral in character thesis proceeds
from a different moral thesis, concerning the typdsreasons that should guide
authorities in issuing their directives. This iszRaDependence thesiS:authority’s
directives are meant to be based on the subjedegpendent” (Raz’s term for subjects’
own, prior to authority) reasons, and are meanteftect their correct balance. The
concluding part of the Service conception is Razsious Preemption thesis. This
structural in character thesis logically followsrr both of the two moral theses above:
the reasons provided by the authoritative direstame not to be added to the pre-existent
reasons, but should exclude and replace (soméenf).t

This conception of legitimate practical authorgytihe most influential reason-based type
of justification of political authority to date. Qi the justification for the exercise of
political authority ultimately relies on the sounghsons of its subjects, to which it is
capable of bringing improved conformity. It is @sen-based, and not will-based type of
justification, since whether authority is or is mastified does not depend on whether its
subjects agree with and are willing to abide todtglers, or agree that the test of
legitimacy thus specified, is met. It is a mattéobjective reasons, and it is a matter of
objectively improved conformity to those objectiveasons, that ultimately justify
political authority. The position here is statedjamtically — for the purposes of mapping
as clearly as possible the conceptual ground.diy & it will become clear in the process
of my exposition, the issue is not that simple. Wil see that there are several
interpretations of NJT and there is a qualification this thesis, imposed by the
requirements of “the autonomy conditiotl.Nevertheless, it is undoubtedly the case, that

49 An ambiguity in this definition should be cleared away: wénathority is likely to bring about is not
improved compliance to subjects’ dependent reasons, but libti#r conformity to them. Recall the
discussion in chapter 1 of the importance for the defeiche coherence of the concept of ERs, of the
distinction between compliance and conformity to reason. idJihe of the central elements of Raz’'s
account of authority, where this distinction plays out.

0 For a discussion, see Raz (1986: 42-53).

*1 This term was introduced into the discussion of NyTGreen (1989: 795, 810).
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Raz’s account of political authority’s justificatias a reason-based one in a strong, rather
uncompromising sense.

The qualification above states that even when #wuirements of the three theses,
comprising the Service conception of legitimacye aret, this is not sufficient to show
that the exercise of political authority is justdi and the authority itself - legitimate.
Thus a further condition to be met is t@ndition of autonomylt is uncontroversial, that
sometimes it is more important for the subjectdecide and act on their own, not guided
by authority, than to decide and act correctly ghhpresumably authority can help them
to do by exacting obedience to its directives). Tiree theses above, then, justify acting
on authoritative commands (impose obligation ofdiyece) only in cases, where it is
more important for its subjects to act correctlyhea than act on their own. As | will
show later in my dissertation, this restriction g@ssome considerable difficulties in
explaining how law’s and state’s necessary claimuthority can ever be justified. It is
of law’s and state’s nature that they always clanore authority than can possibly be
justified, not only because the requirements of ldd very stringent (after all, there are
alternative justifications for authority, and tleguirements of these might be met if those
of the NJT are not), but also and especially bezafighe restrictions of the autonomy
condition.

The general character of the Service conceptiautfority, and of its NJT in particular,
it was mentioned already, is not only reason-balsedinstrumentalist as well. Authority
is on the whole justified whenever it is a goodrmsent in the service of its subjects -
helping them conform better to their own reasomhis characteristic also explains how
it could be rational to obey authority: whenever likelihood of successful conformity to
those reasons is thereby increased. In this wayingtrumentalist, reason-based Service
conception has a clear “rationality” advantage: gheadox of rationality a conception of
practical authority seems necessarily to genesafeuis arguably dissolved. Further, since
one ought to do, according to Raz, what one hag reason to do, the instrumentalist
strategy promises to respond to the autonomy paraslovell. Raz’s response consists in
denying that one has a moral duty to act autonolpeug is one’s duty to act on right

reason instead. If authority helps one to dischahge duty of acting on right reason
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better than if one always acts autonomously, thenrésponsible course of action is to
decide to follow authority: indeed, it is one’s gt follow such beneficial authority.

The theorists that doubt the success of this inmnialist strategy for dissolving the

rationality paradox doubt its success in the cdsheoautonomy paradox as well — since
Raz’s solution to the latter is a replica of hisuton to the former. Those critics have

challenged either certain elements of this conoaptione, or all of its moral or structural

theses, or they have attacked Raz’s strategy afhiadewlnstead of rehearsing in a

textbook fashion the critiques, arguments, couatguments, etc., (hardly a rewarding or
enjoyable task), | start my discussion by offeragystematic exposition of the main

interpretations of NJT, in the course of which digate the main problems, advantages

and disadvantages of this central legitimacy test.

2. The Normal Justification Thesis: Interpretations

2.1. Exclusively Substantive or Inclusive? The “Fiering” Role

There is a wide agreement among the theorists Nlddt as defined by Raz is an
instrumentalist, piece-meal (person-by-person asdéa-by-issue) and indirect approach
to justifying authority. Authority is legitimate hdecause of some inherent properties it
uniquely possesses, but only to the extent obeyihglps its subjects conform better to
their own, independent from the authority reascesthority is the servant, not the
master. The agreeméhon the interpretation ends here, however.

One central contested issue is whether NJT is alusixely substantive test of
legitimacy, or it could be construed more inclugtyeo comprise some procedural
concerns as well, arguably also pertaining to #wgtimacy of an authority. Discussing
this issue is important for evaluating the prosp@itNJT and the Service conception of
legitimacy more generally as an adequate conceptfotne legitimacy of democratic
authorities. The procedural dimension is of centahcern in a democratic type of
authority, and a conception of legitimacy that dplays the importance of the

procedural dimension could hardly qualify as angadée conception for this type of

2 Some contest even these central points. Christiano (2004 ft 278), for example, does not believe
the instrumentalist interpretation of NJT is necessary. Hemtmesowever, elaborate on this.
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authority®® Let me note that the procedural dimension is g not only if a
proceduralist account of democratic authority isegted. Even a substantive conception
of democracy has to account for the legitimacy e tmain mechanism for decision-
making in a democracy — the majority procedureeAdll, we consider legitimate the
concern within a democracy with how, through whetcedure have the collectively
binding decisions been reached.

Thus, there would be a serious problem with thevi€erconception (and NJT in
particular as its central moral thesis, itself mwpble for the character of the
conception), if it could not accommodate these @docal concerns. Thus an often voiced
recently criticism of the NJT as a plausible testthe legitimacy of political authoritigs

is that because of its substantive character,nbhatiaccount for the importance of the
procedural aspects of legitimacy, especially pr@amirin accounting for the legitimacy of
modern liberal-democratic political authoritiest hlas been suggested that a way to
circumvent this problem is to extend the Servicenception to cover procedural
considerations as well.

Thus, let me distinguish between two interpretaiofnthis conception: an inclusive and
an exclusive one. On the inclusive conception, NJThe main moral thesis of the
conception, can accommodate without significanthgea procedural concerns as well.
One possible way to inclusively interpret NJT istitp to exploit the distinctiorRaz,
following Derek Parfit, introducelsetween action-reasons and outcome-reaSoris value

of acting on action-reasons is in the intrinsicuealresiding in th@erformanceof the action, not

in its outcome, as on the outcome-reastignproved conformity to action-reasons may be
thought to meet the requirements of the NJT, th@h Nay be interpreted as permitting
procedural concerns to affect the outcome of #gstimacy test. This seems a promising
route, since it might show that some procedurateams could be met by NJT, without

necessarily violating its general instrumentalisid abroadly substantive spirit — of

3 Concerns in this regard are raised famously by Waldré@9)land Waldron (2001). For an argument
against the adequacy of Raz’s conception of authority, andifien particular, for a democratic type of
authority, see Hershovitz (2003).

>* Apart from the already mentioned arguments in Waldrong)Ll88d Waldron (2001), the issue has been
discussed by Shapiro (2002a), Hershovitz (2003), amtrego

% On this distinction, see Raz (1986: 279) and Parfit4198
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bringing improved conformity to whatever reasonplgpo their subjects independently
of authority.

This route is tempting for a Razian, since it donesrequire any substantial revision of
NJT. | suspect, however, that it might neverthelbesblocked. Bringing improved
conformity to action-reasons may be excluded framdcope of legitimate authoritative
action. The reason is straightforward: | cannas8atlet alone bring improve conformity
to) the action-reason | have to myself do my mathsignment, for example, by letting
someone else tell me how to do it (by letting hiotve it for me). | might, though,
improve my conformity to my outcome-reason to reacborrect solution to the same
maths problem by submitting to the authority of @timematician.

This asymmetry of action-reasons and outcome-r@asath respect to authoritative
directives is due to authoritative reasons’ excnary aspect (recall the discussion from
the first chapter). This exclusionary aspect idem#éd in the Service conception’s
Preemption thesis. When authority issues its duest the subject is to take them and not
his own first-order reasons as guides for his actlee should act on the authoritative
reasons and not on his own, since these latter haee replaced. This is especially
significant, if it is the case that performing thetion for which one has an action-reason,
has an intrinsic value only if the agent performis tactionfor this reasonalone — the
performing itself hasintrinsic value, and not for other reasons - performing is
instrumentallygood for something else. Since the presence tbbatative directives is
meant to preclude agent’s actify his own reasonsthe intrinsic value of acting on
action-reasons may ¥dost. This is due to the effect of the Preemptlwesis: it rules out
direct action on the first-order reasons one has. ThHusné has an action-reason,
conformity to it could not be improved by not agtion it. If this is so, action-reasons
cannot be covered by NJT. In this way, the prospé@accommodating some kind of
procedural concerns — pertaining to Wy certain result is achieved, (say, by permitting
acting on action-reasons directly) rather tharrésailt itself, within NJT, is closed.

%% | say, “may be” and not “is,” since the conclusion here dependseotmuth of the conditional, stated in
the preceding sentence. It is conceivable that performing tioae aetjuired by the action-reason “to sing,”
for example does not lose any of its value if the act of sings done not for its own sake, but for
authority’s sake. Nevertheless, though conceivable, thietigplausible. Notice that if action-reason is
interpreted to permit performing the action for any reatmndistinctness of this reason — that there is an
intrinsic value in acting on it, is lost, swallowed by the cownsedjalist vacuum cleaner with its
instrumentalist and maximizing logic. | will come back to thissues at several points in this thesis.
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The second prospect for an inclusive interpretatioNJT is no brightet! One might try

to argue for including a proceduralist element iBiTNoy noting that if one has some
independent reasons to comply with the results extan decisiorprocedure (say,
democratic majority rule), complying with them wiiting improved conformity to these
independent reasons. On the face of it, this sadighe test of legitimacy of NJT.
However, it renders NJT empty. Thus the first otiggcto this interpretation is that NJT
would be an empty box, were it to accommodate #selts of any test of legitimacy
(democratic proceduralism included) that turns toube true: since we always have (a
second-order) reason to do what the right tese@timacy says we should. The second
objection is that Raz does not intend NJT as suchnelusive test of legitimacy’
Hershovitz thus rightly (I believe) argues that &&az to intend his legitimacy test to be
interpreted in this inclusive way, he would havatetl the autonomy condition as an
extension of NJT, rather than as its exceptiont Rz, while we do indeed have reason
to value our autonomy, it is one thing to act sat tb bring improved conformity to one’s
reasons, and it is another to bracket this conegwh act autonomously even at the
expense of failing to improve, or even worsening’srconformity to reasons overall.

The above considerations argue for describing Raws interpretation of NJT as
exclusively substantivgjood outcomes, irrespective of the process tledtlgd them, is
what confers legitimacy on an exercise of authoriotice that Raz does not claim that
NJT, when met, is sufficient for establishing thgitimacy of a political authority. Even
when the autonomy condition also is met, this duatsnecessarily establish authority’s
full legitimacy, since there might be other consad®ns, not related to correct outcomes
or respect for autonomy, that pose a challengé. tRaz believes, however, that NJT
(together with the other two theses), as constdaibg the autonomy condition, are
always necessary and normally a sufficient testdgitimacy.

Notice also that the exclusively substantive intetgtion of NJT does not exclude
support for democratic procedures if they are mldeely to turn out to be overall
substantively beneficial as a result. However, sipport for any particular type of

procedure is entirelgontingenton its capacity to yieldorrect results and not on its

>’ This suggestion is discussed and refuted by Hersh@ae3j.
%8 For a clear statement, see Raz (2003: 216).
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independent from the result, inherent propertiesbefng a fair, respectful, etc.,
procedure.

A student of authority with Razian affinities, wheants to offer an account of the
legitimacy of democratic authority of a strong typkould not despair at this point. Even
when she is not satisfied with the contingent pkttebuted to democratic procedures on
NJT, she could still hold NJT (together with thehet two theses of the Service
conception) to be a necessary condition for theliglof any justification of authority,
democratic included. Their role will be in filtegnout certain accounts of legitimacy:
thus this is a third, “filtering” interpretation ddJT°° (or the Service conception more
broadly).

Contrary to what might be expected, | think theawaty of the Service conception to play
a “filtering” role for any plausible conception d¢égitimacy, does not mean that the
Service conception is not a distinct conceptionlegfitimacy, competing with other
accounts. Only being a distinct account, with arclesively interpreted test of
legitimacy, could it serve the filtering role th@®an democratic theorist would like it to
play. Were it to be compatible with all accountsgauld not play such a filtering role.
Thus, | suggest to distinguish the inclusive intetation of NJT dismissed above from
this latter “filtering” one, taking NJT as a necagscondition for any adequate account
of the legitimacy of authority, democratic included

2.2. Objective Only or a Subjective Element as Wéll
A different issue is whether the justification foolding one to have authority over
another, is in terms of thebjective reasons for actioof the latter, to which an

objectively improved conformity is asmaatter of factbrought about, or rather, in terms

%9 Besson (2005) argues along these lines for NJT as a “fitereening potential justifications and
establishing a criterion for their legitimacy. HershovitD(q2) takes what Besson believes to be the
opposite position, interpreting NJT and the service cdiaregxclusively - as a particular conception of
legitimacy, distinctly substantive in character, and thusompetition with procedural ones. It seems to me
incorrect to juxtapose the “exclusive” and the “filtering” intefptions of Raz's conception. Indeed, |
think Besson’s critique of Hershovitz's position on N&dclusively interpreted, is misdirected: he seems
right that NJT should be seen as a distinct test of hegdty, competing with other such. Only being such a
distinct test, could it serve as a filter for screerong) excluding potential justifications. It is in this way
only that it could perform the function Besson rightlyihtttes to it. All this said, | gratefully acknowledge
my debt to the discussion in Besson (2005): it will mayin the concluding part of my thesis.
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of one’ssubjective reasons for belifiat such conformity isnore likelyto be brought
about.

Rational justification is usually understood touig that one acts consistently with one’s
reasonable beliefs that A ought to be done, eveaenwhis not really (objectively) the
case that A ought to be done. Rationality doesdenotand that one act only on correct
beliefs. One need not be irrational in acting azomect beliefs, since one may have no
sufficient reason to suspect they are incorreastion and correct them in order to bring
them in line with the true balance of reasons. Tigy suggest that we should adopt the
subjective interpretation of NJT: we are justifital obey authority when we have
subjective reason® believethis authority helps us improve our conformitydior own
reasons’

This interpretation seems supported by a furthasicleration: the issue at stake is how a
right to rule, correlated with a duty to obey istjtied. A central feature of duty is that it
is wrong if one does not discharge it. Next, ihat only wrong if one does not discharge
it — one is blameworthy for failing to do so, asliwk the justification for the duty is in
terms of the objectively improved conformity to etiive reasons it is likely to bring
about, irrespective of one’s reasonable bélteibout this prospect, there is no place left
for blame in failing to act on the duty. Certairbgctive element seems necessary for
one to be held responsible for such failures.

However, the favoured by Raz interpretation of M&Ems to be in terms of objectively
improved conformity to one’s objective reasons aloNevertheless, he has recently

conceded the need for a subjective element indusumt of authority’s legitimacy:

“It seems possible to add a condition for the legitimacyanfauthority. Something like a
requirement that people over whom it has authority shoade heason to find out, and should be

able to find out whether it has such authority....Perhgmhaduld also be a condition of the

¢ This interpretation is suggested by Durning (2003ind his arguments inconclusive, not least because
he does not consider the crucial question whether thigpietation changes the character of Raz's whole
conception. Thus the question Durning needs to answeheasher the conception of authority with the
suggested by him subjectivist test of legitimacy will remr@conception of practical rather than theoretical
authority: purporting to give reasons for action rather teasons for belief to its subjects.

®1i.e.what one could reasonably be expected to find out, toy to find out. The point is not that one could
not be held responsible for one’s incorrect beliefs. Raifh@ne had no reason to suspect that one’s beliefs
were incorrect, and accordingly did not try to find outhad no reasonable way to find out that they were
incorrect, he cannot be blamed for acting on them.
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authoritative standing of any directive that those subjedt have reason to find out whether it

exists and can find out its content” (Raz 2003: 264).

Notice that this concession does not get to thentpof admitting that improved
conformity to reason is not an objective mattet, father, a matter of subjective reasons
to believe in its likelihood. All it allows is thatuthority cannot impose an obligation on a
subject, even if when followed, it would bring ottigely improved conformity to his
reasons, if the putative subject did not have aason to suspect this authority could
bring improved conformity to his reasons. This pérsubjectivisation of the test of
legitimacy tackles the issue of blameworthinesddding to discharge a duty. It does not
make duty fully dependent on one’s subjective fglibowever. Rather, that obedience
to authority will bring objectively improved confoity to one’s objective reasons is a
necessary though not sufficient condition for didgyobey: it is also necessary that one
has reason to find out that authority could do fbrshim, conditional on his obedience.
Jointly those two necessary conditions are sufiicier the existence of the duty.

| think Raz is right to resist a fully subjectiveterpretation of NJT: it will not cohere
with his conception of authority as providing oltjee reasons for action, rather than
reasons for belief to its subjects. Raz's conceptibauthority construes it as practical,
not theoretical authority: giving reasons for actrather than reasons for belief.

To demonstrate why the subjective interpretationNdfT would not support Raz's
conception of authority as practical, considerftil®wing argument. While it is true that
it is not irrational of us to act out of ignoranoe on false beliefs, when we have no
sufficient reasons to suspect we are ignorantage Halse beliefs, this does not show we
have a reason to act on those false beliefs. Belsfs (I wrongly believe | have a reason
to obey authority because | wrongly believe it witing improved conformity to my
reasons) cannot generally bootstrap into existaigective reasons for action (“I do
indeed have a reason to obey it because it wilkéddbring such improvemenf?.

Reasons for action and rationality seem to partpzom here.

2 Some have, indeed, argued along similar lines. Durnid@3:818-620), for example, suggests it might
be justified to induce people to believe they have a duthéy,ceven when they have no such duty, since
this might bring them closer to acting as they shouldicdphowever, that what goes on here is not really
“bootstrapping” into existence of a duty to obey — peomald have no more duty to obey at the end of
the process than in the beginning. The closest to argoirgy€h a “bootstrapping” comes Edmundson
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Notice in this regard, that even less than reasonsction could false beliefs yield a
valid duty: recall, that for Raz the right to ruterrelates with an obligation to obey
authority. Thus if the exercise of authority istjfied, it would thereby impose duties of
obedience on its subjects. One’s beliefs (be theg or false), in terms of which the
exercise of authority is justified on the subjeetimterpretation of NJT, however, could
hardly yield (bootstrap into existence) such duties

Though | believe these considerations in favournahore objectivist interpretation of
NJT to be very important, | should point to a fertishortcoming with it. It is not obvious
whether the objective interpretation allows to ##t authority can itself create duties of
obedience. If subjects have to follow authorityyowhenever it (is more likely to) bring
improved conformity to reasons, it is reason, aotauthority that obligates. If so, we
are back with the rationality paradox of authoreyithority does not make difference to
how we ought to act. Even if this rather seriousbfgm could be overcome, by working
on the qualification “more likely,” for example, @showing that it allows for requiring
obedience to authority even in cases the lattevreg, thus bringing in the “practical
difference” requirement for practical authoritighere are further problems with this
interpretation. | show later in my chapter on itgtability of the instrumentally justified
strategy to decide to follow authority, that thene serious problems with rationally
adopting a strategy to always follow authority drstobjectivist understanding of NJT.
Thus there seem to be a further support for subjsictg the NJT. This should not come,
however, at the expense of neglecting the diffiealwith accommodating this thesis
within a conception of practical authority, suppbge provide new reasorier action
and not just reasons to believe in the correctokessrtain reasons for action.

2.3. Cumulative or One-shot Test of Legitimacy?
Neither of these two is the immediately obviou®iptetation. Many arguments against
the plausibility of Raz’'s NJT trade on this. Thenee strong arguments why it should

(2002). He argues that authority may justifiably clainbédegitimate (implying a duty to obey it), if by so
doing it could change the social meaning of certain actionghaneby close the gap, opened by the
“compliance condition”; that people have a duty to comply witiharity’s commands, only if enough
others already comply. The initially incorrect claim helpsdiinto existence the conditions that activate
the duty: enough others begin to obey, thereby obligttimgest to obey as well. This solution is
challenged by Lefkowitz (2004).
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better be interpreted cumulativéfyThey have do to mainly with the fact, that unless
thus interpreted, it could hardly provide justifica for treating authoritative directives
as exclusionary reasons, replacing subjects’ owrtha Preemption thesis states. It is
because authority bringsverall, and not on each occasion, improved conformitgt its
claim to obedience may be justified, even on ocresiwhere acting on its directives is
sub-optimal relative to acting on one’s own reasdinsctly. However, this interpretation
is in tension with the maximising interpretationNJ T, favoured by Raz (as argued in the
next section). The problem is that the maximisingid of instrumental rationality,
underlying NJT, may require maximising on each smradirectly and it may not permit
the adoption of an indirect strategy of the sorthiolw favours the cumulative
interpretation of NJT. This tension between the ulative and the maximizing
interpretation of NJT is the focus of the discussio Part three of my thesis. There | also
address the difficulties, posed to the maximisingerpretation, by the possibility of
authority committing great mistakes. Also, | raikere concerns with whether and how
could one rationally determine the time-span ofdberally interacting with authority:
NJT interpreted cumulatively seems of little hetpthis regard. It might turn out that
rationality requires single, one-shot exchanged vatthority: but then the rational
benefits of an exchange with authority might bettamaable.

2.4. Maximising or Satisficing?

One very important issue for the plausibility of Nd& whether to interpret it in
maximising or in satisficing terms. Apart from tlygiestions raised in the previous
section, a further question to address is, whatherenough that the authority claiming
legitimacy over me in a given sphere is better aghan me with respect to issues
within that sphere. Or may be it is also neces$iaay there is no alternative source of
directives, that could bring the level of conforynib the reasons within that sphere that
apply to me even higher. In short, is it sufficienat authority is good enough (better

than me), or it is also necessary that it shouldésifrom the available alternative¥?

83 Mian (2002: 105-108)
% The subjective/objective and the satisficing/maximising in&gions are discussed by Durning (2003:
602 — 615). This author argues for the subjective anthtéhémising interpretations, respectively.
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This issue will be important when discussing laargl state’s claim to supremacy and its
compatibility with the autonomy condition in thexa@art of my thesis.

Raz’s interpretation of NJT is not only instrumdistabut unambiguously maximising as
well. One of the main arguments for his Preemptlmsis is that treating authority as
theoretical, may bring improved conformity to reas®nly treating it as practical
authority with pre-emptive, exclusionary force, rewer, will maximally improve this
conformity. If maximally improved conformity is aimperative of rationality, then it
follows one is rationally required to obey practiaathority (and the Preemption thesis is
thus securely established). This claim will be fibeus of the third part of my thesis. Let
me just point to one possible source of dissatifaavith the maximising interpretation
of NJT. If what rationally justifies my obedient¢e authority is only that thus my
conformity to my own reasons is improved, if theyex better source of directives other
than the political authority that makes claims tp abedience, then | cannot be rationally
justified to stick to that authority rather thart an the alternative, better directives. Since
the logic of justification here is not simply instnentalist, but maximizing as well, it
requires going for the best source of directiveaximizing one’s chances of acting in
conformity with one’s correct balance of reasonsisTmaximizing rationale may
disqualify political authorities as practical autities for most of their subjects.

Let me just add two more sources of possible coneeth this interpretation of NJT.
First, it might deepen the problems involved inhawity attempting to help its subjects
act on their deontological reasons. | have stfowy | think deontological reasons may
not allow acting for other reasons in meeting thequirements. Even more contestable is
that “improved” conformity to them is a desideratumspecting, not promotifigmight

be all they require. The service of authority wotlldn be in providing the conditions for
respecting them — but it is not obvious whetherrtaximising conception of authority’s
justification is congruent with such modest service

Secondly, it is doubtful that one of the centratc@ading to Raz, cases for the
justification of political authority — that it cadl effectively solve collective action

problems by helping its subjects coordinate by jaliog a salient option, demands a

% In chapter 1.
% Scanlon (1999) distinguishes promoting and respectingval
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maximizing interpretation of NJT. Indeed, all tr@oodinative function of authority may
require is just being “good enough,” and not thest source of salience.

To brighten up a bit the prospects for the maxingsinterpretation (after all, | plan to
spend a substantial part of my thesis — its thad, plealing with it), let me point to an
argument for it. This interpretation seems to gdipalarly well with Raz’s view as to

howreasons can ripen into requirements

2.5. Turning “Oughts” into Duties?

In this section, I only very roughly outline theelition of the inquiry to be undertaken in
the concluding part of this chapter.

Let me first distinguish between a reason and aireaent. According to Raz, “reason”
is what one “ought to do, other things being eqgualhile “ought” or requirement is
equivalent to “hasnostreason to do, all things consideréd Requirements are defined
in this way on the maximising conception of ratiliiya On it, reasons legitimate action
in terms of advising it. Requirements, or oughtstlee other hand, are mandatory: they
do not simply legitimate action — they make it ghtory.

According to the above interpretation of “oughtf ‘@Gequirements”, a maximizing
interpretation of the NJT will be favoured. Whem ttonditions of NJT thus interpreted
are met, this would close the logical gap betwesasons and requirements, both moral
and prudentiaf® instead of simply having a reason to do what aitthdemands, one
will be required to do it.

This suggestion, plausible as it may seem, opeas/éinue for a very difficult inquiry
into the further distinction, indeed a gap, betweemere “ought” and a duty or
obligation®® The role of legitimate authority Raz sees preyiselits “turning ‘oughts’

into duties.”

“...the difference [an authoritative directive makes] is nathim presence of an additional reason

for action, but in the existence of a pre-emptive reasoat ishwhy what is validly required by a

7 This Razian position of reducing normativity (requiremetdsreasons is challenged by Broome (2004)
under the name “protantism” (this odd term comes from Hgugs a “pro tanto reason”). Broome agrees
that “one ought to F” follows from “one has most reason’td&t doubts that whenever “one ought to F”,
one also “has a reason to F”. Thus the two statements “¢adtitand “has most reason to F” are not
equivalent. Normativity and reasons are often divorced (seeBsaibome (2000)).

% On this solution to the gap problem, see EdmundsddB(Z0L1-214).

% In the present context | use these interchangeably.
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legitimate authority, is one’s duty, even where previouslywas merely something one had
sufficient reason to do. Authoritative directives make a diffee in their ability to turn ‘oughts’
into duties.” Raz (1986: 60).

What is the difference and does duty add somettongere requirements? Is NJT an
adequate test of legitimacy for an authority thatuld have to turn mere oughts into
duties? These are important questions. The comipsees involved demand a detailed

analysis, to which I turn in the concluding partlis chapter.

2.6. Deference or Dialogic Model of Authority?°

Does NJT as a test of legitimacy for authority f@va dialogic model of authority,
involving exchange of reasons, bargaining betwden duthority and its subjects, or
rather supports a deference model (subjects defauthority’s commands)? Raz draws
an analogy with an arbitration case to pinpoint thain features of his account of
authority’* These features, the Preemption thesis being the important one among
them, bring it close to the deference model. Tha& Ild3 a test for the legitimacy of
authority, on the other hand, has more affinityhviiie dialogic model, where preemption
plays a less significant role. Further, and moreartantly, the arbitrator analogy is at
odds with NJT: the parties to the dispute haveejte abide by the arbitrators’ decision,
irrespective of whether it brings improved confagmio their reasons. (Indeed, the
“arbitration model” has been contrasted with a “ragédn model,” where it is the latter
only, which is based on Raz's NJT)The authoritative directive on the arbitrator
analogy draws its validity from their agreeing toey it (arbitrator) rather than from its
beneficial character (NJT). This difference is eeted in the different ways subjects’
judgements/actions are “pre-empted” by authorieaiemmands on the two models: only

suspended, or rather, altogether abdic&ted.

0 The distinction “deference” — “dialogic” authority is iattuced by Cunliffe and Reeve (1999).

"M Raz (1986: 41-42)

2 For this distinction and an argument for the plausjbditthe “Arbitration model” as an account of the
legitimacy of democratic authority,” see Shapiro (2002a: 48):-4The affinity of the arbitration model

with democratic authority particularly, is not obvious, leeer. Thus Cunliffe and Reeve (1999) opt for the
Dialogic Model as a model for democratic authority insteagyTimd the Dialogic model much closer to
NJT than to the Deference model (roughly correspondi@hspiro’s Arbitration model).

3 Cunliffe and Reeve (1999: 461)
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Notice, moreover, that the arbitrator analogy githe strongest support to Raz’s
Preemption thesis: it is because the parties cagree on a solution, that the dispute has
been given to an arbitrator to decide. Contestrbgrator's decision, and not substituting
his decision for their own judgement, would defda whole point of the arbitration.
Hence the plausibility of the Preemption thesiseefiption, however, is much less
plausible on NJT — it seems always permissiblegéaldthe rational thing to do, to keep
an eye on one’s ex ante reasons in order to aveiat gleviations from them, resulting
from following a mistaken authoritative directi{fe.

According to Raz’s Preemption thesis, obeying attth¢deferring to authority) does not
involve surrender of judgement on the part of itlsjects — authority requires submission
in action, not judgemerit.So, it will be objected that neither of the twodets is faithful

to Raz’s analysis of authority.

My contention here is that Raz might have downplagemewhat the importance of
surrendering one’s judgement in deferring to autjroNotice, first, that acting on CiRs -
doing the required by authority actidrecauseauthority so demands and not because of
the evaluative characteristics of this action, dessm to obviate the need for judgement,
since there is not much to judge about there. SH#gponot grounding one’s action on
one’s own reasons but replacing them and takingorss guides for action the
authority’s ERs, again suggests that one’s prdatgasoning here is pointless, since one
is not to form intention to act as a result of befation’®

Deferring to authority may thus indeed involve sadering, even abdicating one’s
judgement: it is essentially a static, one-way pssc Once the dispute is referred to the
arbitrator, one is not to argue with him, nor askthe reasons for his decision in order to

evaluate it: one has to submit.

" These tensions between NJT and the Preemption thesiwilltbe focus of my discussion in Part
Three of this thesis.

> Raz (1986: 39)

8 According to Shapiro (2002a: 406), Raz neglects this@of deliberation: forming an intention to act
is the natural final end of deliberation. To say that onedetiherate, but is not to form an intention to act
on the result of one’s deliberation (when offered an exahasy reason), does not seem fully consistent.
Hart (1982) might then be right in describing autlatiie reasons as peremptory (reasons not to
deliberate), rather than pre-emptive, or exclusionary (nsasot to act), in addition to being content-
independent.
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Dialogic Authority, on the contrary, may involvalg a temporary suspension of one’s
judgement, allowing to continuously reevaluate logirt merits the authority’s claims to
obedience: it is a dynamic, two-ways process ofharge of reasons between the
authority and its subjects. It allows for accounigbof authority, and for taking more
fully responsibility for one’s life.

NJT seems to give stronger support to the dialogadel of authority, while the
Preemption thesis makes more sense on the defersadel: these two parts of the
Service conception do not seem to be playing insdrae team. Whether meeting the
NJT condition validates authority’s protected reeswith their exclusionary element (as
demanded by the Preemption thesis) will be the nsaime discussed in the Third part of
my thesis. My task here was just to indicate cert@insions within Raz’s Service

conception of legitimacy.

3. The Coherence of NJT: The Practical Difference Aesis.
The normal way, then, of justifying why subjectoshl follow a putative authority’s
directives is that by so doing an improved, and imaky improved, conformity to the
reasons, already independently applying to theraciseved. For Raz political authority
is a species of practical authority. What is chtmastic of practical authorities is that
their directives are meant to make a practicakdifice to how their subjects should act,
and not simply give them reasonshelievethat the solution authority provides tracks
reason better than they themselves would if lefh@l This practical, not theoretical,
difference is of a special character: authority mglsuch a practical difference is not just
to add new reasons, conclusively or not determimihgt one ought to do. It is to replace
the preexistent reasons as well with its own regsthrus purporting to create categorical
obligations, rather than potentially inconclusieasons.
Ex: If Alex, on the balance of reasons that applyim, has to visit a friend, he
might have to stay at home instead if an authomith respect to the issues of
staying home versus visiting a friend (say, theepaof the child Alex) directs
him to do so.
The peculiar thing is that Alex is bound to obeg #Huthority even if the authority (his
Dad) is mistaken (as it might well be) on this maitr occasion: since Alex’'s own
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reasons have been substituted with authority’sxAl@s to act on the latter. The
justification for the substitution is that thus A&levill more often act on the correct
balance of reasons, then if he acted on his indbp#nmeasons directly instead.

This is a simple (and intentionally simplified) fice of how practical authority works. It
presupposes that there is a correct balance obmisathis balance can in principle be
known, and it is stable enough to make sense tat @sea benchmark for evaluating the
legitimacy of practical authorities.

Political authorities can improve conformity to $ea in cases when greater expertise,
greater efficiency, stronger will, lack of bias¢c.ets what their subjects need. They can
also be in a unique position by issuing authoriilirectives, to provide solutions to
coordination problems, as well as induce coopamatioPrisoners’ dilemma (PDs) type
of cases. An account of the practical authorityhef state has to explain in what precisely
does the practical difference authorities presugnatake in these cases, consist in.

In the case of expertise-based authority, it i3y anla very limited sense that authority
makes practical difference to what subjects oughtdd. After all, expertise-based
authority is the paradigmatic case of theoreticdharity — providing reasons for belief
rather than action. Nevertheless, Raz maintainsaban in cases of expertise, political
authorities act on the model of practical authorityus making practical difference to
what subjects should do. | am not sure what mas/ahis position: certainly it is
theoretically more elegant to offer a unified aauoof authority. For Raz our notion of
“authoritative” is best understood on the modepHctical authority. This may initially
seem plausible.

However, notice the counterintuitive implicationfsconstruing expertise-based authority
as practical authority. Paradoxically, it is onljhem this authority is mistaken on a
particular occasion, that it could make (if it daedeed) a practical difference to how its
subjects should act. In the case of mistake, hokyewerality or practical reason is not
modified, made practical difference to (neithertba spot, nor cumulatively - in a more
long-term perspective), but altogether excludede €kclusion is justified to the extent
that the adoption of a strategy to follow authostyen in cases when it is, as a matter of
fact, mistaken, will eventually bring better confoty to the underlying reasons. It will

not, however, bring a modification in morality, mactical reason. This is lucky, because
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authority would have a strange effect indeed, viteti@ be capable of modifying morality
through its own mistakes.

The clearest case when authority does presumabke mgoractical difference without
making mistakes concerning the underlying balarfceeasons, is when it helps solve
coordination problems. This is the central casepwling to Raz, also for NJT. It is the
core of a justification for political authority iparticular. Here presumably it is more
difficult to offer’” an explanation how authority makes a differencevtmt subjects
ought to do by providing reasons to believe (tiet tinderlying balance of reasons is
such and such), instead of full-blown reasons étioa.

This is, however, a problematic case, preciselyabse it is very difficult to give a
determinate value to whether improved conformitytite subject's own, underlying
reasons is or is not brought about. What is broagbut may be an improved conformity
to the reasons a collective agency (the commurstyaavhole) has to coordindte.
Because of the “compliance conditioff:bne has reason to coordinate only if enough
others also coordinate, it is indeterminate whetiner reason to coordinate authority
provides is dependent on the subject’'s own reagamsequired by Raz’s Dependence
thesis) and applies to the subject independenthawhority (which is one of the
requirements of NJT)® If it does not, then whether improved conformity some
reasons is brought about, is irrelevant for thgestis obligation to obey this authority.
The new reasons authority claims to give him mayapply to him®*

More problematic still is the situation with authgis difference-making role in
overcoming Prisoner’s Dilemma type situations. 8inoe does best if all others except
him cooperate, and this is true for all, they afett, thus bringing individually and
collectively sub-optimal results. Though it may rsedhat authority, by inducing

compliance, guaranteeing the collectively optinesuit of all cooperating, does makes a

"Though such challenges were indeed pressed by Leslie @888y 1988) and Donald Regan (1989).

8 Kutz (2002) has a useful discussion of this problem. bienslthat the way to deal with it is by
abandoning the individualistic conception of obligationfamithin which the “compliance condition” is a
problem) and ask instead “What shoulddo to meet [our collective obligation]....” Kutz (2002: 479)

9 Edmundson’s (2002) term for what is better known asdnelition of Hart’s and Rawls’s duty of fair
play.

80 On this ground Waldron (2003) urges a revision ofttbese moral theses of the Service conception, to
bring them close to the “collective” conditions of politicaligation in contemporary democratic societies.
81| address this issue in more detail in chapter 3, sect®bf.B. “Fairness and Efficiency-based
Coercion.”
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practical difference to how subjects ought to acthis type of situation, it is the wrong
type of difference and does not really qualify asts

One central problem is that it is authority’s thee®f sanctions that make subjects
comply with the independent requirements of morafihat they do not defect). Thus
authority only provides an additional motivation ¢comply with the requirements of
morality, and not new reasons for action.

Raz’s claim, however, is stronger: independenttymfrproviding sanctions/additional
incentives, authority may help there using its @ngptive power. There are, however,
problems with the compatibility of the coercive mknt in the directive and its
normativity®® exacerbated by the fact that authorities seemelp for making the
required here normative type of practical differipececisely on the use of sanctions and
incentives. So, normativity may not be conceptuatigependent from sanctions and
incentives after all. Raz indeed recognizes thaiga de facto authority is a necessary
condition for being a legitimate authorfty And de facto authority refers both to the
recognition by the subjects of the legitimacy claiof the authority, and to its having
actual (non-normative) power over peofile.

Even if it is conceded that one has to conceptudidyinguish the normative power of
authority and its use of non-normative, coercivev@q serious problems remain. These
revolve around the issue whether authority in therfhative power” sense, makes a
practical difference to how its subjects should. &hapiro (2002a: 415) argues that
following authority in PDs is either contrary taason (if reason indeed favours defecting
in PDs) or does not make difference to the reasaesanyway has (if reason requires not
defecting, in either following indirectly maximizinstrategy, or acting to promote the
common good).

The conclusion again is that it is difficult to de@w authority, on NJT, makes a practical
difference to the way its subjects should act. Atitli either directs action against reason
(in which case it makes a difference only by cortimgt a mistake) or repeats what

82 My chapter three is an extended discussion of the corigsles involved in this co-existence of
coercion and normativity in authoritative directives.

8 “There is a strong case for holding that no political axity can be legitimate unless it is also a de facto
authority.” Raz (1986: 56)

8 Raz (1986: 65)
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reason anyway demands, thus not making practif@reince to how its subjects should
act.

The conclusion to be drawn from the discussionhis section is that showing how
legitimate authoritiescan in principle make practical difference, whenever the
instrumentalist test of legitimacy specified by NJ3 met, is far from being
unproblematic. May be instrumental justificationavé a tendency to turn practical
authorities into theoretical onl§??Thus, to be able to show how legitimate authority
could make such difference to what its subjectaughdo, one may need to employ a
different, non-instrumentalist test of legitimacyhe preceding discussion does not
provide conclusive arguments for this conclusionpugh such conclusion seems
warranted. But | need not go into further argumeatbuild my case, however: the next
section points to even more serious problems witt snstrumentalist type of legitimacy

tests.

4. NJT and the Moral Duty to Obey Problem

An account of practical authority should be capaiflexplaining how its subjects could
have a duty to obey it — even when it is mistakBms is again part of the practical
difference problem. Authority is legitimate, hasight to rule, correlated with a duty on
the part of its subject to obey it whenever sulsjeabnformity to their own reasons is by
obeying authority overall improved. This “Servicenception” answer to the legitimacy
problem has a strong appeal. On it, one’s fundaahéntiependence from authority is
established: what ultimately matters, is the imdlindl and his conformity to his reasons,
authority is merely a tool for his purposes. Thsstihe humanistic rationale for the
instrumentalist justification of authority — onlydividuals have inherent value.

However, this instrumentalist solution breeds peaid. In the preceding section |
demonstrated the problems with establishing thactpral authorities can make a
normative, practical difference to how its subjesgtisuld act.

8| come back to this point, in discussing the implicatiohthe disjunctive view of normativity and
coercion at the end of chapter three.

63



Next, a no less serious problem is to demonstrate duthority could induce a transition
“from ought to duty”. | have briefly touched onshin 2.5 above, and it is time to try to
give this important issue the treatment it deserves

For Raz, it is the role of authorities to turn otggyinto duties. The discussion on the
practical difference thesis above was in terms aking difference to what subjects
“ought” to do. May be the reason it was difficutt ientify how authority makes a
practical difference, is that we looked for the mgotype of difference. The right
difference may be that authorities turn mere raioor moral requirements into
categorical duties. This suggestion is well wortbcdssing: after all, duty, not simply
requirement is the central notion in the authosiiypject relation. The fault with a subject
disobeying the legitimate claims of authority it tleat he fails to act on a defeasible

requirement. Rather, he commits a wrong in bregacam(unconditional) duty.

4.1. The Goal-Independence Condition for Duty
Raz thus distinguishes between “oughts” (requirds)eand duties: the former may

depend on the agent’s goals, while the latter shoat:

“Obligations derive from consideration of values independétihe person’s own goals and that
is another reason why he is thought of as bound by thepite@léamself” Raz (1975: 224).

Thus, the distinction between requirements andgabbns (duties) relies on the
distinction goal dependence/goal independence. lEdwpth Raz’s position that the role
of authorities is in turning oughts into dutieshélps demonstrate one of the problems
with Raz’s account of legitimate authority.

One objection against Raz’'s NJT as a test foritegity of authority is that it yields at
best requirements to obey, but never duties, amgliels is inadequate as such a test. It
should now be obvious why this objection is wareant Legitimate authorities turn
oughts into duties, the difference between themdhat the one is, and the other is not
goal-dependent. NJT, however, is insensitive te ttiistinction. What is especially
puzzling, then, is how NJT, the central substantbamdition of legitimacy, itself
insensitive to the distinction between goal-depen@ad other reasons (requiring only

that maximally improved conformity to whatever whalieasons there are, goals among
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them, is as a matter of fact achieved), could ygdl-independent obligations rather
than mere oughts. The grand claim of the criticRat’s Service conception, and of the
instrumental reading of NJT in particular, is thatre instrumental rationality does not
yield duties.

One may try to deflect this objection against NJ¥ daying that NJT (being an
instrumentalist test, and thus insensitive to déifees in the underlying reasons) need
not itself be sensitive to this distinction, in erdo yield duties. It works together with
the Preemption thesis, and it is the latter, whgclhesponsible for distinguishing goal-
dependence from goal-independence.

Thus the work of turning oughts into duties maydoae by the Preemption thesis, and
not by the NJT. Let me indicate why this suggestidhnot help solve the problem.
Firstly, for Raz the Preemption thesis flows ndtyriitom NJT: there is no rationale for
the validity of preemption, but for the justificat, if there is indeed such, supplied by
NJT. It is warranted to treat the directives ofhawity in the way prescribed by the
Preemption thesis, only because this is the singliguely available way of reaching the
benefits promised by NJT. This functional in esgeacgument suggests NJT and the
Preemption thesis are closely intertwined: with&WdT preemption is not rational,
without preemption, the benefits of NJT are justmpises (cannot be achievef).
Secondly, assuming that the Preemption thesis stalmwhe, irrespective of its support
for/from NJT, it would again not solve the problerhturning oughts into duties. The
reason is simple. Being a structural, formal thesigbout the proper way to relate to
one’s first-order reasons, when addressed withlid @athoritative directive, it is far
from clear how it could nevertheless discriminagween goal-dependent and other
reasons, since this latter distinction is a sulistaissue.

My conclusion is that the Preemption thesis needstianale from a substantive thesis
that could back such discriminating role: it canstagnd alone. If | am right that NJT
cannot help it in discriminating goal-dependenaarfrgoal-independence, and oughts

from duties, respectively, other substantive thek@uld perform this task.

8 However, recall the discussion in 2.6. above: itdatéid the problems with the congruity of these two
theses. The concern raised there was that they may be playiffgriend teams, not in the single “Service
conception” team.
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To further demonstrate that the Preemption thesmat help in distinguishing oughts
and duties, nor can it help in explaining how adtlidhelps in turning oughts into duties,
consider the fact that the Preemption thesis staiBsthat legitimate authority gives its
subjects exclusionary reasons for action. HowdeerRaz both mere “oughts,” supplied
by mandatory rules, personal decisions, commitmestts and “duties” involve such
exclusionary reasons for action. Thus the factdlgority’s claim to provide its subjects
with such reasons for action, is justified - thageed are valid, does not show subjects
have an obligation to obey rather than just beirgext to a conditional (on one’s goals)

requirement (“ought”):

“Not all mandatory rules, though, impose obligations. Mahyhem apply only to persons who
pursue certain goals and are binding on them because theyrtilpte these goals...Obligations
derive from consideration of valuagslependent of person’s own goals and that is anothesrreas
why he is thought of as bound by them despite himself."(R@z7: 224)

Thus, it is goal-independence, not the presen@xdiisionary reasons (not the truth of
the Preemption thesis claim that legitimate autlesriprovide such reasons) that elevates
duties over oughts. That the justified exerciseaathority adds something to these

conditional oughts, however, is neither here netdh

“My exposition of the notion of duty is in terms of fisrmal character (imposed by mandatory
rules) and the kind of reasons on which it is based gnbservient to the agent’'s own goals).”
Raz (1977: 225)
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Given the stress Raz puts on the role of goal-iaddpnce in distinguishing duties from
oughts, | find it especially puzzling why though bkims the role of authority is
precisely in turning oughts into duties, he newedhs does not discuss the goal-
independence requirement for obligation in his cémaliscussion of the concept of
legitimate authority inThe Morality of Freedom

On the contrary, in discussing the expertise jigstiion for the exercise of authority, Raz
ties it todependence oane’s goals specifically. Indeed, when discussigdistinction
between being “an authority” and being “in authordver someone,” Raz explicitly
refers to the dependence on one’s goals as aientéor determining whether an

authorityon an issues in authority overoneself.

“They [John and Ruth, authorities in Chinese cooking farahcial matters, respectively] do not
have authority over me because the right way to treat thareadepends on my goals....whether
or not there is a complete justification for me to regaed hdvice as guides to my conduct in the

way | regard a binding authoritative directive dependsgrother goals.” (Raz 1986: 64-65)

It is only when an authority on an issue is at $hene time an authority over S on this
particular issue, that it imposebligationon S to follow its directives, other things being
equal. My contention is that may be it is incotrax describe the role an expertise-
related authority plays in its subjects’ practicsoning, as one imposing obligations of
obedience rather than merely providing conditiofual one’s goals) “oughts.” If so,

Raz’s analysis of when the claims to obediencetipaliand legal authority necessarily
make, are justified, is misleading. If legitimatetl@ority is to turn oughts into duties,

some restrictions on the scope of the reasons arhvaluthority operates, will be needed.

My conclusion is that if the justified exercise adthority is to correlate with duty to

obey it, NJT should have a more restricted scop¢ all reasons, applying independently
to the subjects, just thejoal-independentnoral (let me add) reasons, should have the
potential of ripening into duties, when authorityeds its beneficial powers and brings

87 One should be mindful here of Raz’s position that miyriijust a special case of practical reasons. He,
furthermore, believes that though, occasionally, one’ssh@ord one’s prudential reasons may conflict, the
well-being of a morally good person depends on his suadlysglirsuing goals, advancing an inherent
value or the well-being of another: moral and prudentiasons are “intertwined.” Raz (1986: 320)
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improved conformity to them. It is not clear hovos¢ is the family resemblance of this
modified NJT with Raz’s own NJT, however. The puralstrumentalist character of
Raz’s legitimacy test, responsible for its humaaiappeal (preserving the independence

of individuals in their relations with authoritygeems compromised.

4.2. An Instrumentally Justified Categorical Duty?

Apart from this serious problem with Raz’s accoahthe role of authority in turning

oughts into duties, | identify a further problemtlwihe categoricity of the duty on an

instrumental account of authority’s justificatidh.needs to be addressed independently

of the availability of an answer to the precedimgpaerns. The question, then, is: can a

categorical duty of the type we are interestednmecount of authority, be created by

what is an essentially conditional, instrumentatification? One of the problem is that
the duty of obedience is conditioned on the ovesaficess of authority in the relevant
sense — improved conformity to reasons.

Let me briefly sketch an argument against an ins¢ntally justified categorical duty:

1. Authoritative reasons are binding — they gise tio aduty on the part of the subject to

perform the act they require

2. Duties are categorical, unconditional requiretsen

3. The bindingness of authoritative directives ssablished on rational grounds: since

one is rationally required to maximize one’s confity to reason, this rationality

requirement makes obeying a successful in thisrdegathority obligatory. Duty is
instrumentally justified.

4. Binding authoritative directives, being instrurtadly justified, are conditional in at

least two senses:

a) firstly, they are dependent on the value of théoacthey contribute to (if the action
lacks value, their contribution, accordingly, alscks value) — call this the value-
condition.

b) secondly, their validity is dependent on whetheythre successful in bringing about

the valuable action — call this the success-canmliti
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Conclusion: If binding authoritative directives arnstrumentally justified (maximising
conformity to reasons), they cannot be categorieguirements (i.e. duties). (1)

contradicts the conjunction of (2), (3) and (4).

A further objection to the purportedly categorichbracter of the instrumentally justified
duty of obedience is that when justified in thisyw#nis duty seems overly dependent on
the subjects’ willingness to conform to reasonthif is true, the duty could only be
hypothetical in a further sense than the one ohdeaoal-dependent: it will also be
dependent on agent’s willingness to maximize canftyr to reason. This duty again is
not categorical.

A response that: since we do have a rationalitigabbn to maximise our conformity to
reasons, the resulting duty is not conditional @tiptical) on our willingness to bring
such maximised conformity, but categorical insteaplite independent of such
willingness, is not available.

First, it is a contentious issue whether we do @addave this type of rationality
obligation: one may at most be rationally required to act for a defeated reason, and
not necessarily to act on the best reason avajlti#ecby improving one’s conformity to
reasons. This consideration is important in evalgaRaz’s position that “what we ought
to do” is “what we have most reason to do.” Not masging, but satisficing conception
of rational requirement may be the more plausibie®$

Secondly, if we do indeed have a duty to maxinaigse conformity to reason, it would
yield a categorical requirement to obey, which fsaowrong type. The objection to
disobeying legitimate authority, it was stresse@aaly, is not that it is noational of us

to do so. Rather, the objection is that thisvieng of us. The objection to disobeying
legitimate authority is of a distinctly moral cheter — the categorical duty of obedience

is a moral duty, and the failure to act on it —@rahwrong. This objection again stresses

8 Notice the implications for moral requirements if the masing conception of requirement covers
moral requirement as well. It would follow that we arerally requiredto do what we havmost moral
reasonto do. It goes without saying that this is a demandimgeption of moral requirement indeed. Also,
the satisficing formulation may fit nicely Raz’s views on imroensurability: when one acts on an
incommensurable reason, one need not act for the best reasioer, Ror all he knows, he acts for an
undefeated reason. Raz (1986: 321-66)
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the need to restrict the duty to obey authoritycéses when authority serves morally
necessary purposes.

In conclusion, let me stress that even if NJT testof legitimacy is restricted to apply to
moral, goal-independent reasons only, the firsectipn from the conditional character
of the instrumentally justified obligation to obsyould still have a bite. Even if the
obligation is to obeynorally beneficialauthority, this obligation will be conditional on
those authorities’ success in actually being berafi As was indicated in my first
chapter, this conditionality of obligation contreidi the claim authorities necessarily
make to provide content-independent, exclusionatiesd.

Further, not only this conditionality of obligatiom general on the success of the
practical authority, but the conditionality of ajdition to obey the law on authority
servingmoral purposespecifically, is in stark contradiction with whaaz claims to be
an essential feature of political and legal autijorn particular. Such authorities
necessarily claim comprehensive supremacy ovesti#lr normative domains, morality
included. This claim is obviously implausible iflgects only have a duty to obey those
directives that serve morally commendable purposésking obviously implausible
claims cannot be a characteristic feature neittigrractical authorities nor of political
authorities in particular. That is why it is impant for Raz to show that authorities’
legitimacy need not be restricted to serving wedrah purposes alone.

However, if | am right in all the above critiquegaist the instrumentally justified duty
to obey, the most a morally unrestricted instrurmkentstification can yield is a
conditional, hypothetical rational requirement @st. Since this is not the notion of duty
of obedience, implied by our common sense notiolegtimate authority, having a right
to demand from us such obedience, this shows theagacie inadequacy of the account.
However, there might be strong reasons to prefardbcount, reasons that license, urge

even, a revision of the common sense notion. Agnimfor this might well be available.

5. Conclusion

In this chapter | have provided the ground for tligcussion of the success of Raz’'s
Service conception of legitimate authority as aecate conception of the legitimacy of
political authority in general and that of a libed@mocratic political authority in
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particular. Different interpretations of Raz's aahimoral test of legitimacy — the normal
justification thesis, were discussed. | have argihed it is best interpreted as providing
an exclusively substantive, objectivist, cumulaiveénstrumentalist legitimacy test,
employing a maximizing interpretation of instrumsntationality. | have leveled several
critigues against this test of legitimacy. Thetfivgas about its compatibility with the
practical difference thesis. This thesis, recalhsva central, defining feature of Raz’'s
model of practical authority: when legitimate, itkes practical difference to how its
subjects ought to act. However, it is difficultdee how the main applications of NJT in
the political domain — that authority help solveoatination problems and overcome
PDs, unambiguously allow authority to make suchugen practical difference. | then
identify the main problem with this test of legitwy: it cannot account for the grand,
central “practical difference” authority is suppdsto make. For Raz, it consists in
turning mere “oughts” into “duties.” | identify sexal problems in this respect. First, NJT
(and the Preemption thesis) is insensitive botinéogoal-dependence/goal-independence
and to the moral/prudential reasons distinctioro8dly, there are general problems with
providing an instrumentally justified categoricautgt what a morally unrestricted
instrumental justification can yield is a condinhypothetical rational requirement.
NJT then, may indeed be an inadequate test faotirteagy, if authority is indeed to turn
oughts into duties.

However, this is not the end of the story yet. A&l, a revision of our common sense
notion of legitimate authority, and derivativelyf, @aur notion of duty to obey, may be
necessary, if the Service conception turns oueta particularly good conception for the
legitimacy of political authority. It certainly haslot to recommend itself: it is the most
fully developed, the most sophisticated reason#bgsstification for the exercise of
political authority. It may also have the potentihbeing the most adequate reason-based
conception of the legitimacy of liberal-democradigthority in particular. It may, further,
turn out to be a particularly apt response to thezjes with rationality, which any
adequate conception of authority need to addredsatempt to solve. The first set of
guestions is in the focus of my discussion in teeddd Part of my thesis. The rationality

advantage of the Service conception is the maiic withe Third Part.
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Part Two

The Case of Political Authority

Political authority, a species of the genus prattauthority, has its own peculiarities.
Raz singles out some of them as central featurgsolitical authority, and law more
specifically (law being the main authoritative ihgion of the state, through which the
state exercises its main functions). Several ahtebould be mentioned: the law/political
authority necessarily makes a normative claim gitilpacy: it claims to have a right to
be obeyed, with a corresponding to this right datythe part of its subjects to obey it.
Operating as it does through the legal systemstéie through its law necessarily claims
supremacy over all other normative domdihghirdly, though Raz does not recognise it
as a central feature neither of law nor of the mod¢ate’’ it is undeniable that the law
and the state extensively and ordinarily use coaran exercising their functions.
Further, state claims to be (and acts as) the sixelyprovider of a wide range of services,
for which it exacts non-voluntary payment, etc.

My concern in this part is to explore the mutuamgatibility of some of these central
features of political authority, as well as to seeether and how they fit within Raz’s
general conception of practical authority. My carsabn (in the first chapter of this part
of the thesis) is that there are serious problentls showing the compatibility of the
normative claim authority makes with state’s exiemsise of coercion. In the second and
the third chapters of this part of my thesis, lUs©n the normative supremacy claim and
discuss its troubled relation with the autonomyditbon (it is more important to make
some decisions by oneself rather than correctiyp Tonsiderations — the plausibility of
the endorsement constraint thesis (even if weakdgrpreted), as well as the apparent
presence of agent-relative reasons for action, west doubt on whether political

authority can make a bona fide claim to normatiwpremacy. If this conclusion seems

8% egal systems are comprehensive...they claim authority to regatat type of behaviour...They do not
acknowledge any limitation of the spheres of behaviouchvttiey claim authority to regulate...They
claim authorityto regulate all forms of behaviour ... Legal systems claitvetsupreme...” Raz (1990b:
150-151, emphasis in the text)

9 Raz (1990b: 157-161)
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too sweeping, it could at least be argued thdibaral-democratictype of political
authority specifically, which needs to be particiylasensitive to the restrictions of the
autonomy condition - in (either) its endorsemennhstmint thesis version, and/or the
presence of agent-relative reasons for action mersishould be even less capable of
making such a bona fide claim to normative suprgm&mce making this claim is, on
Raz’s conception, an essential feature of law, @ndnplication, of state authority, it is
not clear whether and how could Raz’s conceptiorecthe case of a liberal-democratic
type of political authority. It might, after allelthe case that a central feature of this type
of authority is precisely that it refrains from nmad such a comprehensive claim to
supremacy. If so, making this claim cannot be dreéfeature of the concept, since the
case of the liberal-democratic type of politicaltrarity falls within the core of the
concept of political authority.

A further, more general point (raised already ie fecond chapter of the first part, but
not fully developed there) against the internalesence of Raz’s conception, and not just
against its adequacy as an account of our conégutlitical authority, is further pressed.
It is that the general tenor of the Service corioepdf practical authority — obedience to
authority is justified when licensed by moralitygesns to go against this normative
supremacy claim as a central feature of legal amidiqal authority. Discussing this
major issue will constitute the concluding sectdithis part of my thesis.
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Chapter Three

Normativity and coercion

It is a conceptual feature of law, according to ,Rhat it necessarily claims legitimate
authority to regulate the conduct of its subjects. The modéate, as long as it operates
through its legal system, also necessarily clainshdegitimate authority? To have
legitimate authority is to have the normative powerchange another's normative
situation: to make a practical difference to howsheuld act. The practical difference
the state claims to make, according to Raz, hgeeaa character. In issuing directives to
its subjects the state by way of its law claimscteate moral duties of obedience by
affecting subjects’ practical reasoning through vdimg them with valid content-
independent exclusionary reasons for action: aéd\protected reasons for action. What
is then distinctive of law, as opposed to mere poveethat it necessarily claims to have
that practical effect.

Is this claim to legitimacy, with all that it imeks, compatible with modern state’s other
standing feature — its use of coercion, aimed aranteeing compliance with its
directives? My aim here is to see whether theofig®ercion, a feature of law in modern
states, is compatible with what is taken by Rabdan essential feature of law — that it
claims to be a legitimate authority, i.e. it clairtge right to impose moral duties of

obedience to its subjects.

Raz maintains that it is only law’s claim to legiacy, which is essential for, and
revealing of the normative nature of law and paditiauthority more generally. It is this
feature, he believes, that allows to distinguish ¢hse of law from that of the threats of
the highwayman. Raz, further, does not believe ¢batcion plays an important role in
fulfilling the functions of law, even less thatist an essential feature of I&WThis is a

1 “The claim of authority is part of the nature of law” Raz @:9215)

92 «“The law — unlike the threats of the highwayman — claimisseif legitimacy. The law presents itself as
justified and demands not only the obedience but theiafleg of its subjects.” Raz (1979: 158)

% To support his position that use of coercion is noéssential feature of law, Raz (1975: 159-160) gives
the example of a legal system designed for angels, where thmerééed for coercion in order to guarantee
the compliance with authority’s directives.
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position, contested even by some of those, whonaigh in agreement with Raz’s overall
project. Andrei Marmor, for example, is ready teaeut that use of coercion may not be
an essential feature of law, but he insists thatay play much more important role there
than either H.L.A. Hart or Joseph Raz have assuthidtice also, that though Raz does
not concede that coercion is a major function wof, lar plays a major role in it, he does
not deny that law often as a matter of fact usesaon to enforce compliance with its
directives. The crucial for our purpose point iatthe does not here find a problem for
the peaceful co-existence of law’s use of coereioth law’s claim to legitimacy’

Meir Dan-Cohen has challenged this picture of lamd aauthority as peacefully
combining normativity with coercion. He offered letaate argumentSin support of his
view that there is an incongruity between law’seesisl claim to legitimacy and its use
of threats of coercion. He further attributes tis ihcongruity the contradictory attitudes
of respect and defiance we typically have towaaglsdnd the state more generally.

In the first part of this chapter | explore in detaan-Cohen’s intriguing and rather
complex arguments to that effect, and evaluatecti@ienge presented to them by Dori

Kimel.”’

My conclusion is that Dan-Cohen’s arguments hawé lmeen adequately
responded. Further, | believe that Dan-Cohen hinfeed underestimated the strength of
his conclusions. His arguments seem to imply thatdentral case of the normativity of
law: its claiming to be a practical authority, andt just to be a source of some in
principle dispensable reasons for obedience, imgbeindermined by law’s use of
coercive threats. This strong result triggers gdiack to the discussion of the concept of

practical authority as a source of duties to ofigys issue was already introduced and

% «Coercion is not an essential feature of law, that is, inesabstract or conceptual sense. However, such
a thought experiment can hardly settle the question of whetiecion is a major aspect of law in our
society....the coercive aspect of law is actually much more imgattan Hart and Raz seem to have
assumed. The effective ability to impose sanctions is a rsajeice that law provides for its subjects.”
Marmor (2001: 44.)

% “Nor do | doubt that all political authorities must and msort to extensive use of and reliance on
coercive and other threats. Yet it is clear that all legal atig®m@o much more. They claim to impose
duties and confer rights. Courts of Law find offendamsl violators guilty or liable for wrongdoing... To
threaten is not to impose a duty, nor is it to claim tra does. None of this show, that legal authorities
have a right to rule, which implies an obligation to obeyt B reminds us of the familiar fact that they
claim such a right, i.e. they are de facto authorities becaaegecthim a right to rule as well as because
they succeed in establishing and maintaining their rule” Ra36(1%5).

% Dan-Cohen (1994)

" Dori Kimel (2003)
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discussed in the preceding chapter: my aim withdikeussion in the current chapter is to
further clarify the theoretical difficulties invadd in this concept.

1. Introduction: The Disjunctive View of Normativity and Coercion

The normativity of law, its claim to create obligeits of obedience for its subjects, is
incompatible with law’s use of coercion, often bagkthis normative claim. This, in
short, is Dan-Cohen’s disjunctive view of the notinigy of law (or authority more
broadly) and law’s use of coercive threats. Itirected against the additive view, which
defends the compatibility of authoritative normshathe coercive threats, used to enforce
compliance with those norms. The latter view was plosition of H.L.A. Hart. It is
accepted by Raz as well, though he assigns a negshirhportant role to coercion, and as
we saw, denies that it is an essential featurawfdnd state authority. In this part of the
text, | will discuss both the arguments Dan-Cohemsials for his disjunctive view, and
the challenge to it, advanced by Dori Kimel. My clusion is that Dori Kimel has not
appreciated the full force of Dan-Cohen’s challetmy¢he additive view. Further, Dan-
Cohen himself has restricted the scope of applitamf his arguments to th@on-
instrumental element® an account of law’s authority. Some of his argats may, |
claim, be extended to apply to instrumental accoast well, thus presenting a stronger
challenge to the additive view of normativity armkrcion, than he suggests. In any case,

more needs to be done than Dori Kimel has donedtore the credentials of this view.

2. The Intuitive Argument: The Requests - Authoritaive Utterances Analogy
Dan-Cohen’s first step in establishing the caselHerdisjunctive view of commands and
coercive threats is an appeal to our intuitions.pdats out that a request backed by a
coercive threat (such as “Please, pass me theosadtise I'll break your arm!”) is an
oxymoron, and claims that the same applies to dnoatative command backed by a
threat. The analogy works, he believes, since aiigioe commands and requests share
important features: both are content-independettsanrce-based, i.e. their validity does
not depend on their content, but on the fact they have been issued by a source with a
right to issue valid requests/commands.
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Dori Kimel objects. The analogy fails, he claimgchuse the two do not share an
important feature, which precisely is responsiblethe intuitive incompatibility between
requests and threats: only authoritative utterartmgs not requests are exclusionary
reasons. A request backed by a sanction may b&ysnooon, precisely because requests
do not exclude conflicting reasons, while threate aeant to do exactly that. A
command backed by a sanction, however, is not gmorson, since both commands and
threats rely on such an exclusion (if not of theesan, at least of the motivation for acting
on it). If there is a residual intuitive discomfevith the particular example of a command
backed by a threat, meant to reinforce the interasedogy with requests, Kimel claims,
it is to be accounted for by the dis-proportioryatietween the commanded action and the
threatened sanction. Does the threat nullify thenadive force of the command it would
have had, had it stood alone, in the utterances Bes salt, or | won’'t pass you the
pepper? This rhetoric question is meant as a cdimgublow on Dan-Cohen’s first
argument.

Before going into more consequential and importaitique of these objections, let me
make a short remark. A rhetoric question could Hétiag response to Dori Kimel's
rhetoric question above: Is this a case of a condnieatked by a threat? It rather looks
like a conditional offer, and certainly not a caeecone®® What thus may account for the
intuitive plausibility of Kimel's example, | beli@y is that there is nothing contradictory
or intuitively implausible in attaching a conditido an offer: indeed, conditional offers
are neither unusual nor paradoxical. If the absveenlly a case of conditional offer
rather than a command backed by a threat, ands#ems to be at least an equally
plausible interpretation of this utterance, it ddcguffice to dispel the air of obviousness
to his last objection.

Now, let me point to a more serious problem withmkl's counter-argument. Dan-
Coheri® makes an important, crucial for the success o&tgsments, distinction between
conflicting and disjunctive reasons, which is, pdumdy, missing from Kimel's

% | need not go here into the discussion of the relationdetwoercive threats and offers. Suffice it to say,
that the offer above does not seem intuitively to be clab#ifias a coercive one. This offer would not
count as coercive neither on a moralised (the addressee ddesraat right to expect that he will be given
the salt by the utterer) nor on a non-moralised account otiooeala Nozick (1969) or Zimmerman
(1981). The addressee is not being made worse-off tharohlel wtherwise have been, nor is the utterer
either actively or passively preventing him from gettingshie

% Dan-Cohen (1994: 28)
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discussion. The disjunctive reasons (of which tsreaoupled with authoritative
commands are an example) aren-cumulative a request for passing the salt is not
reinforced by a threat that unless the salt isquisthe addressee’s arm will be broken,
but is undermined, or cancelled altogether. Theaonulativity of disjunctive reasons is
best seen when such reasons pioirthe direction of the same actiaough pointing in
the same direction, thegannot coexist as reasons for the samgoac Consider my
reasons for going to a theatre tonight. | couldehenrmulative reasons for doing so: one
is that thus | will please Anna, other is that ateiesting play is performed tonight, etc.
However, my reasons may be disjunctive, or non-dative as well: if one of my
reasons to go to the theatre is that | will thisapeé Anna, my reason to go to the theatre
because of the interesting play performed toniglghinbe incompatible with my first
reason, if as it happens, the selfish Anna willydié pleased if | go to the theater in order

to please her and not because of the interestmgparformed®

Kimel, as we saw, provides an alternative to Dahe&ls disjunctive interpretation,

explanation of the intuitive incongruity of a regtiéacked by a threat. According to it,
recall, the fact that threats are directed agaiostlicting reasons, that they are meant to
undercut their motivating force, is incompatibletiwirequest’'s appeal, which is not
normally so directed against conflicting reasong, ib rather meant to provide a reason
for the addressee to do as requested. In shougeses)do not involve an exclusionary
component. Precisely this characteristic of requést compromised when they are

backed with threats, since the latter are necdgsdiiected against the conflicting

190) et me note that Dan-Cohen’s example of a non-cumulativerreashat film A is showing and that
film B is showing tonight are disjunctive reasons far ta go to the movie tonight, is unpersuasive. Two
scenarios of his example are possible, and both do not $ifpoase. First is that there is only one movie
on in the theatre tonight: either A or B. Dan-Cohen sagfsrtty reason to go because A is showing is non-
cumulative with my reason to go because B is showing.siig a wrong description of the case: | could
only have one of these reasons, since it is either A ortBstlshown tonight. My valid reason is just one,
not two, so there cannot be a case of disjunctive reasonattereOn the second scenario of a theatre with
more than one film showing at the same time tonight, agaimeed not have a case of non-cumulative
reasons. That A and that B are shown tonight might be redsome to go to the theatre: | might like both
films, and, further, | might be indifferent as to whimhe of them | see: whichever | can get hold of a ticket
for without too much hassle, | will be happy to see. Besidesght derive a somewhat strange pleasure in
knowing that two of my favoured films are shown (pridattimy local theatre shows a good taste,
satisfaction that my preferences are popular, etc.), eveghhozould only see one of them at a time. So,
the fact that A is showing, and the fact that B is showgiag in principle be cumulative reasons, under
certain description. | believe that my example of a non-curmelatiason in the text does not lend itself so
easily to re-description, threatening its intended persedgice.
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reasons. Kimel's explanation purports to show twhmand, when backed by threats,
need not be similarly compromised, since commamesraleed meant as exclusionary
reasons — meant to exclude the reasons againsbthmanded action. Both commands
and threats point in the same direction: excludingutweighing the reasons against the
commanded action. They can, accordingly, co-exasteptly well. His conclusion is that
though there might be in principle cases of disjiwecreasons, a command backed by a
threat is not one of them. Kimel generalises (p. tB& point: a threat attached to any
reason with an exclusionary element, makes forradigjunctive, cumulative reason for
action.

However, Kimel's explanation of the intuitive inceatibility between threats and
requests, namely the ostensibly missing from theecaf requests exclusionary
component, which pits them against threats, dodsanoount for all cases of non-
cumulativity of reasons. And a command backed tiyeat may indeed be such a case of
non-cumulative reason. We could have, | hope tavsimon-cumulative reasons tree
exclusionary at the same time: even though thegtpoithe same direction, they might
still be incompatible. Dori Kimel has not offeresiyaargument to challenge such a
possibility: his argument was simply that becausedts and commands point in the
same direction, i.e. they exclude acting/being wabéid to act for certain reasons, they
are compatible, and in principle cumulative. He do®t consider the possibility of
having ERs (or reasons with an exclusionary elentenadly construéd®), which
though pointing in the same direction (do not dg &)k nevertheless incompatible as
reasons against A. If, however, non-cumulativearasvith an exclusionary element are
indeed possible, it is not clear why one cannotehawn-cumulativity and hence
incompatibility in the case of a command backedltgreat as well.

Here is an example of ERs that are disjunctivear-cumulative. Consider a situation,
when one’s reason not to eat for the pleasure bhgedprobably because one has
promised not to do so) does not simply conflicthwibut is in a disjunctive relationship

with the reason not to eat for the dis-pleasureaifng. (I am sorry for this artificial

191 Strictly speaking, threats do not contain exclusionarynefg, as explained by Raz's account of
exclusionary reasons. Threats are not second-order reasdosacbfor certain other reasons, but simply
first-order reasons with a variable, though usually conaide weight, directed against acting on some or
all reasons one has.
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example. In my defense | could only point out thiais rather difficult to offer an
example of exclusionary reasons with a distinctugimosubstantive content, that would
allow them to conflict irrespective of the fact ththey otherwise ‘point in the same
direction’. Such examples are difficult to come wijih, | believe, because one very
rarely gives promises not to do things for a paléc reasort® Rather, one usually just
promises not to do certain things, full stop. Samy, the commands that are said to
create exclusionary reasons also endow them witlerainiform content: one is not to do
certain action for any other reason than the faat bne has been so commanded. This
makes for a rather “formal” or empty of substantoentent reason indeed, that could
barely come into disjunctive relationship with dmatsuch reason. Be this as it may, my
admittedly rather odd example above could be fldshe as a case of conflict between a
promise not to eat for pleasure and a command ¢addd to an anorexic mazohist,
perhaps] not to torture himself by eating for theptbasure of doing so).

Though both reasons here point in the same direafonot eating, by not eating one
cannot possibly discharge both: one either doe®aiotor the pleasure of eating, or does
not eat for the displeasure of eating. The twoarasre non-cumulative, or disjunctive:
irrespective of the fact that both point in the sagirection, the presence of one of them
nullifies the force of the other. By this (I admi&ather artificial) example of non-
cumulative exclusionary reasons, | believe to hstvewn that even if Kimel is right to
explain the non-cumulativity of reasons provided reguests and threats through the
presence of an exclusionary element in the lattdy but not in the former, this is not
sufficient to show that there cannot be non-cunuitgt of reasons provided by
commands and threats, which both have such ansenkry element. We have seen that
two exclusionary reasons can also be non-cumuladivdisjunctive. If so, the possibility
is open that a command backed by a threat mayvewantradiction, if not strictly be an
oxymoron. This can be established, however, onlgudstantive grounds, or at least this
is the position, defended in the next string oluangnts.

192|'am not saying that this is impossible. However, @dgainly rather difficult to verify whether one has
kept one’s promise, even introspectively, due to the alwagsept threat of a posteriori rationalizations.
Not to mention that moral hazard problems may also be iadolv
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3. The Substantive Arguments: Incompatibility of Threats and Authoritative
Commands

The next step in Dan-Cohen’s argument for the irmatbility of threats and
authoritative directives is to show thatirely instrumentabccounts of authority cannot
explain the attitude of deference we have towaves enistaken authoritative directives.
It is precisely our attitude of deference to auitigorwhich is incompatible with
authority’s use of threats. This step in Dan-Cobleargument is missing from Kimel’s
reconstruction. It is a very important step, howewince Dan-Cohen recognises that
were the instrumental accounts of authority adexjuiiere need be no incompatibility
between commands and threats. Often threats afgeiteneans to achieve an otherwise
desirable end, and as such their use might bdiggstn a purely instrumental account of
authoritative directives. Thus there need be rse @ disjunctive relationship between
commands and threats attached to them.

To establish such a case, Dan-Cohen undertakesnordtrate the need to go beyond
such purely instrumental accounts. He believes that“intermittent,” as he calls it,
picture of the obligation to obey authority thatswaccounts of justification yield, is not
true to our considered convictions about this @ti@n. Indeed, the point he makes is that
we need a non-instrumental type of reason, thaldvaccount for the fact that we often
(reasonably believe to be) justified to defer tdhauty even in cases of its issuing
mistaken directives: i.e. in cases where an ingtnial account would not explain why
we should obey such directives. He next identifigee such justifications for deference:
obeying in order to express respect for the lavr,obgratitude, or out of identification
with the community, whose law it is.

Only at this point is Dan-Cohen ready to advanceckeintral, substantive arguments for
the incompatibility of commands with threats: theegence of threats undercuts the
rationale for deference. Several arguments areenffto this effect: coercion removes the
opportunity to express deference and it undermisabjects’ capacity to prove
trustworthy. Also, it damages authority’s self-inreags having the right to command
voluntary obedience and deference. Let me coratentm those arguments seriatim, and

see whether the objections to them raised by Donekhold.
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3.1. Threats and Expressive Reasons. “Expressive Significance of Deference”
Argument

Dan-Cohen argues that threats undermine the esipegsotential of showing respect for
authority by deferring to its commands. For alltbtite subject, his fellows, and authority
itself know, the act of compliance to its commamdght have been motivated by the fear
of sanctions, and thus cannot serve its expressske

In response, Dori Kimel contends that in crimireai/la command, even when not backed
by a sanction, does not seem to provide an oppbrtia express respect for the
law/authority: one has to do what criminal law coamds anyway. Next, according to
him, it is rather unlikely that one will be inclidéo do what the law prohibits but for the
threat of sanction. Obeying the law is thus oveaerined: it could be explained either
by our willingness to act on our moral obligation,by our normal and quite independent
of law disinclination to anyway do what criminalwlaprohibits rather than by our
willingness to express our respect for the lawulgitodeference. These two rationale for
obedience already by themselves, without the helpreats, undermine the expressive
potential of obedience. Thus Dan-Cohen’s argumemtmf deference for the
incompatibility of threats and orders does not reereceed. In the presence of sanctions,
for all the subjects know, their compliance maytimei be motivated by fear of sanction
nor by respect for the law, but rather by theircgared moral obligation or by their
natural disinclination to anyway do the prohibitadt. So, the argument from the
expressive value of deference may not hold in tbetext of criminal law. If this
contention is warranted, Dan-Cohen’s argument bellseriously limited: it is precisely
criminal law where orders backed by threats areuteerather than the exceptidH.

3.1.1. Non-instrumental Reasons for Obedience: Deénce in Order to Express

Respect

193 Edmundson (1998: 109) makes a similar point in defefides moralised account of coercion and his
position that law is not coercive: since criminal law's gmsals are not typically wrongful, and it is

precisely criminal law that is considered a paradigm of laswsrciveness, law may not, after all, be
coercive. Notice that this argument, it seems, could easily backpfiobably the alleged non-coerciveness
of criminal law on a moralised account of coercion is a gtromse against the moralised account of
coercion itself.
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First, let me note that Dan-Cohen recognises thaeanmotives may often explain
obedience, and that this will inevitably detraainfr its expressive potenti&l: But he
advances several arguments (explicity, publiciyficiency) why it is precisely coercion
rather than just the presence of mixed motiveg,uhdermines this potential altogether.
Before considering them in detail, let me point anbther weakness of the objection. As
already hinted, its success depends on not talgngusly the crucial preparatory step
Dan-Cohen makes: the thesis of the strict necegsitynclude anon-instrumental
componenin an adequate account of the normativity of atity@nd for explaining the
deferential attitude to authority we typically havie is not simply nice if law could also
enjoy an otherwise optional expressive qualityisitstrictly necessary. If this strictly
necessary component - accounting for certain decéises of deference to authority, is
undermined by law’s use of coercion, then Dan-C&hargument may indeed be valid.
The arguments “from deference” work only agaings thackground. Thus Kimel’'s
contention about the inapplicability of the deferemrguments in the context of criminal
law is not warranted.

It is beyond doubt that one has to obey the criimiaa, on the assumption that it
correctly reflects the underlying reasons thatrig ease apply to the subjects, and when
it helps to improve conformity to them. Thus instental justifications can explain why
we should obey the law in certain cases. In suse,cthere need not be a place for an
attitude of deference and for expressing respecthi® law by obeying it: obedience to
law is justified and fully explainable on instrunt@ihgrounds. However, the point Dan-
Cohen makes, is that when the law does not coyreefllect the underlying reasons, and
this is fairly obvious to the subjects, if thereaigeason to obey (as he believes there is
such a reason), it cannot be an instrumental @reaninot be instrumental, since the law
clearly does not allow subjects better to confoomthie reasons that apply to them
directly in such a case. It must rather be an esgive one — by obeying the mistaken law
one expresses one’s respect for the authority itisaed it. When law, however, uses
coercive threats, the opportunity to express oatitide of respect is removed. In such a
situation, notice, one most likely will not haveparception of a moral obligation to

anyway abstain from doing what criminal law protsbiThe situation is perceived as a

194 Kimel (2003: 36-37).
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case of mistake. Further, one might not be disweclito anyway do the prohibited act.
Hence, this might be a clear case, where obedisrzaled for and explainable on purely
“expressive” grounds. If it is indeed the caset tthee only reason one has in such
situations to obey the law, is that by obeying lthe one could expresses one’s respect
for it, and threats do indeed remove that singésoa, no reason to obey remains. This
seems a legitimate interpretation of Dan-Cohenighkgsion that “coercion weakens, and
sometimes removes, one non-instrumental reasooedience®® Law’s normativity
may thus be undermined in such a case by law'atlofecoercion.

Notice that Kimel does admit that the use of ttsaaay be the price (in terms of loss of
an expressive potential) to be paid because lawnat purely normative”. He
nevertheless concludes that “normativity can peshapounderstood, in the legal context
at any rate, as requiring obedienmet of deference, but not necessarity order to
expressdeference” (emphasis in the origing.If that were so, Dan-Cohen’s argument
from the expressive potential of deference woulldstzort of establishing the case for the
disjunctive view of commands and threats.

However, let me point out that thebligation-out-of-deferenceinterpretation of
normativity is at home (if at all) with an instrumtal account of law’s authority, but is
not sufficient on the non-instrumental picture D@oken outlines here. Recall that for
him, obeying out of deference will not be justified instrumental terms, when such
obedience is not in fact instrumentally beneficidl. obedience even to instrumentally
non-beneficial laws is indeed implied by our cortcepobligation to obey the law, the
explanation, according to him, calls for a non+iastental account of authority. On the
latter, the obedience-out-of-deference requiremennecessarily augmented with a
rationale for the non-instrumentally justified in such pewdilar cases attitude of

deferencé®” The reason to express one’s respect for thedawé such fitting rationale

195 pan-Cohen (1994: 39).

196 Kimel (2003: 39).

197 The instrumentalist theorist, let me note here, also hafeparationale for cases of deferential, not-
instrumentally justified obedience, unless he takes obediencef aigference as not rational, and not
obligatory. He could solve the problem by way of redesonptwhat is perceived as a case of deferential,
non-instrumentally justified obedience, is a case involvibiggation to obey, if and only if it is the case
that obedience here is demanded as a result of following tanabpoverall instrumentally justified rule.
Discussing the success of this strategy of dealing withptieblem of obedience in suboptimal in
instrumental terms discrete cases, is the topic of thepaeixbf my thesis.
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for deferential obedience. If this rationale iseed undercut by the presence of coercion,
which Dori Kimel admits, more arguments need beaaded to rebut here the disjunctive

view of threats and authoritative commands.

3.1.2. “Shared Public Meaning of Deference” Argumen

Now, the argument rehearsed up to now is suppoltedlieve, by the spirit of Dan-
Cohen’s position, even if not explicitly made. D@ohen’s explicit arguments for the
distinct way in which coercion undermines the expiee potential of obedience are that
threats are explicitly and publicly announced, #mat they are meant to be sufficient to
compel complying behaviour all by themselves. Tkason these characteristics of
threats single them out as undermining actionsresgive potential to a much greater
extent than just the apparent presence of mixedvewmtfor obedience is that the
expressive potential of actions is a matter ofrtishiared public meaning. A coercive
system does not allow obedience to have “the sagiabolic meaning that would make
it a suitable medium for expression and commurocdtieven if one does as a matter of
fact obey in order to express his respect towardloaity rather than out of fear of
sanction or out of any other motive, the fact thet act is of this nature will most
probably be left unrecognised, and thus its mearind significance will fail to be
communicated. Under conditions of a coercive systiam likely general apprehension
towards authority thus will deprive such acts dithntended meaning, rendering them
pointless. One important reason for deferenceus tibliterated by law’s use of coercion.
The crucial step in Dan-Cohen’s argument is préciskat the expressive acts of
deference necessarily have a public meaning, undedrby the public character of
threats and their intended use as sufficient topgdrmompliance all by themselves.

Dori Kimel does not challenge this: as we saw, hdeéd agrees with this point,
contesting only its significance and, more impatgnits support for the disjunctive
view. His conclusion was that though it may be seheg undermined by the threat of
coercion, the normativity of law as interpretedréguire “obedience out of deference
rather than in order to express deference” need beotaltogether obliterated. The
disjunctive position is thus not established. Hoereuf the argument above (for the

importance of the expressive view of deference donon-instrumental account of
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authority) is correct, there is a stronger supfparthe disjunctive view than Dori Kimel
admits. More arguments, especially against the itapoe of the non-instrumental,
expressive interpretation of deference, need bearamdd in order to challenge the

disjunctive view on this count.

3.2.  Reliance on Citizens’ Good Will and Cooperatio. “Importance of Being
Trusted” Argument

Dan-Cohen’s next argument relies on a differenérprietation of deference: it may
depend on the value of being trusted. As suchgairais undermined by law’s use of
coercive threats. The argument works in the follmywvay. By treating A’s command as
a content-independent reason for action, i.e., dfgrdng to it, the subject B expresses
his appreciation for A’s reliance on him, and hewnéeA (authority). By thus proving
trustworthy, B boosts his own self-esteem: he isthyoof the trust of the highly valued
by him A. If A, however, uses threats of coercian dompel compliance with its
commands, it obviously does not trust B, and adogtg, B cannot possibly prove
trustworthy, boost his self-esteem, etc. One furthen-instrumental reason for
compliance is thus removed by law’s (authority’sg wf coercion.

Dori Kimel uses the same argumentative strategiebait this argument as wéff Far
from supporting the disjunctive view, the argumdntsn trust only establish that the use
of the normative method, if and when not mixed watther methods of intentionally
affecting subjects’ behaviour, has certain posisie-effects. They would admittedly be
withdrawn when this method is coupled with the oseoercion and other non-normative
methods of affecting behaviour. But this fact woulat show that in such situations of
loss, the authority does not create reasons to.8B&his conclusion is a replica of his
conclusion concerning Dan-Cohen’s first argumentrmativity need not be understood
as requiring obediencen order to express deference. Thus even if the reason for
obedience to prove trustworthy is removed, othensain, and the most normativity may
require is that the way one acts on themusof deferencd need not repeat my response

to this replicated argument: the importance of Huggested by Dan-Cohen non-

198 Kimel (2003: 39-40).
199 Kimel (2003: 39).
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instrumental rationale for obedience is not evemstered, let alone responded by this
line of reasoning.

Let us, instead, concentrate on a new argument Boriel advances here. As a
preliminary, he offers an ingenious elaboration am development of Dan-Cohen’s
argument, to bring it close to defending the disfiue position. The way to strengthen it,
he suggests, is to maintain that instead of sinmphnifesting trust in one’s subjects,
employing the normative method (expecting that ectisj will be capable of acting on
content-independent exclusionary reasons) requfesuthority a considerable trust in
subjects’ capacities to evaluate authority’s claam its merits, in order to treat the
authoritative directives in such a way (i.e. astentiindependent exclusionary reasons
for action). By backing one’s directives with thiga(or by using any other, non-
normative method for affecting behaviour, thoughyrba to a lesser extent), authority
manifests “a fundamental lack of trust” in its ®dip having such capacity. A necessary
precondition of using the normative method is thgrarguably removed. However, Dori
Kimel argues that since trust is a matter of degned trust and circumspection need not
be mutually exclusive, some further support shdwddgiven to the position that threats
areincompatiblewith the kind of trust required by the normativetirod.

Such support could be derived from the propositiat threats, and particularly coercive
threats, are essentiallgffensive their use shows a fundamental disrespect for and
willingness to act against the (real or perceivethrests of the subjects. Since rational
agents could be presumed to prefer using not affensr less offensive methods for
meeting their objectives, authority’s (a presumalbtional agent) use of threats
manifests its belief that the normative method wdk succeed alone, and this warrants
helping oneself even to a deeply offensive methdotice also that authority is not
simply a rational agent that could be presumed rifep less offensive methods of
affecting behaviour. The claim to obedience autfilogharacteristically makes is
explicitly justified in terms of serving the intats of its subjects. The use of coercive
threats, however, manifests authority’s willingnéssgo, when necessary, against the
(real or perceived) interests of at least somésadlibjects. In addition to revealing a deep
incongruity of authority’s intentions, this use @fercive threats makes the offence of
authority’s distrust doubly offensive: not only doauthority distrust subjects’ ability to
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be guided by the normative method alone, but Mviling to go against the (real or
perceived) interests of at least some of themhBeas it may, what is important for Dan-
Cohen’s purpose here is that from this conclusisu@port for the disjunctive view can
be drawn: the combined use by authority of the mdkre method and threats thus

implies the presence of inconsistent intentitfis.

Dori Kimel's objectiort*! is that this otherwise valid (as boosted by hinguanent does
not apply to the case of law and institutional autlf more generally. He sees two
problems with its application. Ascribing determmantentions or attitudes to abstract
entities such as law and authority is anyway rigkgscribing the law as displaying a lack
of trust, or disrespect for the interests of thiejects, which allegedly accompany the use
of threats, as a unified attitude towards the sibjes a whole, is doubly dubious,
because these attitudes are at home only in mbineaite, inter-personal relations, that do
not characterise the relationship subjects — aityhor

Now, | will not discuss the first part of the argent: it would lead me into the deep
waters of the ontology of collective agency, whi@m not prepared to discuss. Suffice it
to say that, were this to be a serious concemjght challenge the ascription of a claim
(implying both a belief and a determinate intenfitm authoritativeness to law as well,
which according to Raz is a central, necessaryfeaif law, revealing of its nature. And
such a challenge would certainly require a morbakae defense of this point. Nor does
this part seem crucial for the success of Kimebgoction: rather than being a necessary
condition, it seems a re-enforcing consideratianwbatever force there is to the second
part of the objection.

Kimel calls the second part of his objection “thgyuanent from the multiplicity of
subjects.” It raises some difficulties | would like discuss in more detail. Let me first
make explicit the two steps in this second, ratbemplex argument, that are not
explicitly distinguished by Kimel: | believe thisomes at the price of obscuring what

precisely is at stake here. The problem with thaieg@tion of the trust argument for the

10 pori Kimel is cautious to set this argument for thdadisured by him disjunctive view in such terms
that even its success would fall short of establishing‘itsgical incongruity” of commands backed by
threats: “the tension exposed is merely on terms of the naromalitions for the use of the normative
method”. Kimel (2003: 42-43).

1 Kimel (2003: 45).
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disjunctive view, then, is that it firstly, reliemn ascribing attitudes to authority with
regard to its subjects, which only make sense @sesl more intimate inter-personal
relations, of which the subject — authority relaship is not an instance. Call this the
“intimacy” step. The second step could be labethed‘heterogeneity” objection: attitudes
of offence are misplaced, since they cannot belaiisd in relationships among plural
and possibly heterogeneous subjects. The objettbamthe multiplicity of subjects in its
two parts is formal, not substantive. It concerhe applicability to the case of the
authority-subject relationship of the otherwiseidiédrust” argument.

However, Kimel adds further, substantive in chaaacbjections, which in my opinion
come closer to refuting the disjunctive view. Thes@ections, however, are left
somewhat underdeveloped. They are a corollarydanthbltiplicity issue, but go further.
Since law and state as practical authorities areegulate (i.e. guide, control and co-
ordinate) the behaviour of multiplicity of subjectdth a heterogeneity of interests,
capacities, etc., these institutions are to do isokéeping with exacting standards of
efficiency and fairness*? These considerations, and not the distrust in estsj
capacities, plausibly explain the general (addksseall, not simply to the recalcitrant
citizens) use by law of coercive threats. Furthestead of displaying distrust, the use of
threats may play (and be perceived as having) surasce function, and thus again be
essentially inoffensive. | will have to considerdetail the merits of these substantive

objections.

3.2.1. A Formal Objection Rebutted

But let me start with the formal objection. Onetloé problems with its “intimacy” step is
that it is not clear why would one need the preseoican “intimate” relationship to
ascribe attitudes of the type Kimel's boosted arguinyields. The offence caused by the
distrust of citizens’ capacities authority displagsay be understandable even when the
relationship is not yet intimate or is still in tpeocess of being built. Subjects can quite
understandably be offended by an authority whikbugh claiming a right to be obeyed
(implying thepresence of trusthat theycan so act), i.e. acting on the presumption that

the relationship is of a type to warrant ascriptodrsuch attitude, nevertheless does not

12 Kimel (2003: 45-46).
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give them the chance of proving themselves trugtworSuch authority does not give
them an opportunity to actually develop or sustairch a relationship. Such an
intentionally ambiguous, and blatantly insinceresipon could certainly be considered
offensive even in a non-as-yet-intimate relatiopshone could justifiably feel
manipulated and abused, when the good of an irgimeationship is denied, while its
rhetoric is extensively used against one’s (regeyceived) interests.

A related point is that this objection does not malear why the relationship between
subjects and authority, which is presumably suwdfiti enough to formally ground
authority’s claim to be obeyed (implying the preseof trust in authority that its subjects
can so act), is nevertheless considered not serfidcio ground an attitude of distrust,
inducing in its subjects a feeling of being offedd@hen authority backs its claim with a
threat.

A further problem is that it is not clear, whetltee objection denies ascribing such
attitudes towards authority in its relationshiphwény of its subjects one by one, or just
with respect to its subjects as a whole, in plufide first interpretation (no trust in
authority-single subject relationship) often preeedrin the extensive “trust” literatut&®
seems supported by Kimel's remHfkthat while the trust objection does not suppaet th
disjunctive view in the case of authority, it mayply in the case of personal relations,
where the requisite attitudes are at home. Bub,ifoee wonders why Kimel would need

the second, “heterogeneity” step of his argumemhy should it matter that the subjects

113 For similar points, see, for example, Claus Offe’s disiim between “trusting one’s neighbour” and
“trusting institutions” in Offe (1999) and Erik Uslarebetween “particularised” and “generalized” trust” ,
Uslaner (1999) (both articles are included in Warren ()9%®m Harre, on the other hand, claims that
“the trust relation between a person and an institution iseiespof the person-to person relation” Harre
(1999: 260). To put the issue in more general ternsoitild be noticed that different uses of trust tend to
stress thaffective(and moral) aspect of trust at the expense ottigmitiveone, or the other way around.
Thus it might be argued that for “trusting” political itgtions, the most important work is done by the
cognitive aspect. Certainly some work is left for the affeciisgect as well, but probably not to the extent
to warrant attributing such attitudes to the two sidethe relationship, that are most at home in closer,
more affective forms of trust than those involved in tngsinstitutions. Sucltognitivist position would
support Kimel's argument above. | am not sure he wouédtlikgo in this direction. To see why, note that
if one takes a stronger, purely cognitive position to chariaet the trust relation in the case of institutions,
however, then one might not be able to resist Russetlikfs conclusion: trust might not be an appropriate
attitude to have towards institutional authorities atsatice “subjects typically may not be in a position to
trust [in the cognitive sense] those authorities except lsyaken inference.” in Hardin (1999: 23-24).
Unfortunately, | cannot do justice to this complex isseieeh

14 Kimel (2003: 51).
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are plural, and possibly heterogeneous: since siiindes cannot be ascribed to the
authority-subject relationship anyway, the argunfearh trust is a non-starter.

Before going into the details and problems withlttger, heterogeneity step, let me raise
another concern with the “intimacy step” of theeaaitjon. Authority relationship need not
necessarily be understood as a distant, indiréatior between law and its subject. One
reason this part of the objection does not workhat it assumes that law issues threats
only at the general level, where the general rideguiding behaviour are issued, but not
at the level of administrative directives, whicle ameant to implement and enforce such
general rules. Because at this general level pralymthere is no close enough
relationship between authority and its subjects,atiitude of offence subjects may seem
justified to hold when authority backs its normatidemands with threats, is in fact
inappropriate. But threats may be present at theerdolevel of administrative
prerogatives, where the general rules are enfaaoeddisobedience to them presumably
threatened to be punished. It is at this lower lletrat a person might justifiably feel
offended by an official who threatens her with dicmsequences if she does not do what
he orders her to do. Notice that the official, isguthe administrative order, typically
uses the normative method: he does not only thraat@unish disobedience, but makes
a claim that he has a right to be obeyed — thatane’s duty to obey him voluntarily. If
Dan-Cohen’s argument about the incompatibility bése two methods (threats and
claims of legitimacy) is valid, it is clearly apgdible in this setting: the relationship
between the official and the subject is sufficigridlose to warrant the ascription of the
requisite attitudes of distrust and offence.

Indeed, as Kimel does recognise that Dan-Cohenaletige may have a bite in
relationships between individuals, it is surprisimg misses the occasion to discuss the
case of a relationship between an official andréiqudar subject to authority. Notice also
that this sufficiently close authority relationshydl at the same time not even potentially
be subject to the second part, the heterogenejgciin, to be considered below: the
authority as presented by its official may addresssingle individual, where the
relationship retains its “authoritative” nature. illastrate the plausibility of this step of
reducing the relationship between law in the abstend its multiple subjects, to a
concrete relationship of an official with a singlebject, William Edmundson’s defense
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of a duty not interfere with (rather than obey)amministrative prerogativ®’ may help.
His claim is that though there might not be eveprima facie duty to obey the law even
of a just state, there is a prima facie duty nanterfere with the on-the-spot commands
of an officer of a (nearly) just state when theg directly addressed at one and demand
one’s obedience. | will not further discuss here itnplications of this defense for Dan-
Cohen’s disjunctive thesis: both because Edmuntsolearly on the side of the additive
view (coercion and normativity are compatibl®)and because my ambition is rather
limited here. | just want to demonstrate that theharity relationship could be a
relationship between individuals. Notice that hexen though the official acts in his
capacity as an official and not as a private perkenis an individual, so this case could
not a priori be excluded from the sphere of refalops between individuals, where Dan-
Cohen’s arguments presumably do apply. These @akttips could in principle be close
enough to allow for ascribing attitudes of distraistl offence.

To try to forestall a possible objection to thisveplet me again appeal to Edmundson’s
own response to a similar challenge. He consideesptoblem of whether redirecting
attention from duty to obey law to duty not integfewith administrative prerogatives
“exalts submission to the person of another, ateakpense of an equal and general
subjection to impersonal rule§'* He believes that his view does not have the
consequence of abandoning Rousseau’s and Kangstim) of the subordination to
personal and idiosyncratic will of others, becattbe administrative prerogatives of a
just state and the officials who dispense them, are thereselyoverned by general
rules™® This does not, however, deny the special radepéirsonal relation plays in the
duty not to interfere with administrative prerogas. The claim is precisely that the
general ruledy themselvedo not create an obligation to obey — only whemBedied”

in the person of the official and directly addrekaéa citizen, do these rules, through the

1510 Edmundson (1998: chapter 3).

16 The second of the three anarchical fallacies he tackles in his raphogn political authority,
Edmundson (1998) is dedicated to disproving the theatddlv is essentially coercive, and to challenging
the central place the issue of coercion plays in contempomitical philosophy. Further, in his more
recent work (see, for example Edmundson (2002), he undertak show the way “behavioural
techniques”, coercion among them, could be augmented with “serar@s” so that political authorities
can plausibly claim to transform what is morally optionsd imorally obligatory requirements.

17 Edmundson (1998: 58)

18 Edmundson (1998: 59)
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normative claims of the official, create such adigation. | need not embrace the
substance of Edmundson’s position (duties onlyhatdoncrete level of administrative
prerogatives, never at the level of general rutesjnake my point here: nothing in
principle limits the case of authority relationshipthe cases of relationship of authority
in the abstract (the law), with its subjects (ia fgiural).

Drawing on the preceding discussion let me makeoaengeneral point here. Dan-
Cohen’s argument for the disjunctive view can lergjthened by noticing that it is not
law’s generality per se, that alone explains (thoiigertainly can explain it) why the use
of threats to back laws is deeply offensive: nanbelgause everyone’s behaviour and not
only that of the recalcitrant falls within the seopf the threats, thus offending the
genuinely law-abiding citizens. The disjunctive wiés also supported at the level of
concrete, quite specific authoritative commandsthiwi concrete authority relations
between an official and a citizen. When the offitiacks its demand for obedience with
a threat of sanctions or coercion, as he does vidgnng even singular, on-the-spot
directives to each citizen separately, he could @fteh does offend each one separately

through the simultaneous use of those two methardguiding subjects’ behaviour.

The second, “heterogeneity of subjects” step of éisnobjection, concerns not the
applicability of the distrust attitudes in an auihorelationship, but their appropriateness
in a relationship between authority and its sulgjeict the plural, which typically
characterises law. It may be that it is only in teéationship to plural subjects, that
attitudes of distrust or disrespect cannot be lasdrto authority since a relationship to
plural subjects cannot be sufficiently close artthiate to warrant such an ascription. It
will follow, it seems, that though the occasionaleuof threats by concrete officials
somewhat undermines the normativity of their claimebedience, this does not translate
at the general level of law. Law’s normativity neest be undermined by the presence of
threats of sanction and coercion within its codes.

The assumption underlying this position is not sufgd by explicit arguments, as if the
point that an authority relationship to plural sdis cannot be close enough is too
obvious to warrant discussion. But notice thateatst in one context, the family, the
relationships within it, though among plural sulbgecare certainly not devoid of
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sufficient intimacy or close-ness to warrant theriggion of such attitudes to one or more
of the members towards the rest. The authorityexibj relationship need not be
different.

What needs to be added is that because the relhifpois between authority and a
multiplicity of quite possibly rather heterogeneaishjects, that these attitudes are not
applicable. This is what | distinguish as a secsiag in Dori Kimel's argument proper:
not multiplicity alone, but the presence of a quiitely heterogeneity is what defeats the
necessary for the ascription of these attitudetinigcy” of the relationship.

Again, it is not clear why heterogeneity shouldshéficient to rule out the ascription of
these attitudes. More pertinently, if this argumisntorrect and heterogeneity of subjects
does rule out those attitudes, we can again legitéim ask why this heterogeneity is not
sufficient to rule out the ground for authority’kion to be obeyed as well. This claim
does imply the presence of trust on the part di@uty that its subjects, though multiple
and heterogeneous, are sufficiently likely to bke @md willing to act for the reason that
authority requires so. Making this claim to obederiurther presupposes that authority
believes (or pretends to believe, where this pesteés not entirely implausible) that with
respect to each and all subjects, these subjelttsenbetter off in terms of conforming to
their own reasons if they follow the general autlative directives than if they disobey
and follow their own reasons directly instead. c8ithe claim is general, addressed to all,
irrespective of the differences in terms of theispective probable benefits to be drawn
from the exchange with authority, if the heteroggnargument is correct, then it will
follow that such claim cannot h@ausibly made (that is, if it is not to be outrageously
implausible, and not just insincere).

In short, if the heterogeneity argument is corréctmay present a challenge to a basic
tenet of Raz’s theory of law and state authoritywdich the boosted by Kimel argument
from trust itself depends: that these institutioesessarily claim authority for themselves
and that their claims should not lbéviouslyimplausible. This observation need not
present an insurmountable problem for Kimel's ofipggc One could abandon the
position that law and the state necessarily claitharity for themselves (a route some do

recommendedj® which will, incidentally, ask here for reconsidegi Kimel's own

19 Kramer (1999) is but one example.
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argument for the incompatibility of trust with tlats, which relies on it. One could,

alternatively, better try to offer arguments wheg tibjection from the heterogeneity need
not affect the plausibility of law’s claim to autlity. In any case, the implications of this

argument deserve a serious consideration.

My objections both to the first step in Kimel'sgament, as well as the doubts raised
concerning its second step show, | believe, thiailg short of the mark of supporting his

position that attitudes of distrust and offence nmancharacterise the authority-subject
relationship. If so, the otherwise valid “offencafgument for the disjunctive view of

threats and authoritative commands may apply toatitbority-subjects relationship as

well.

3.2.2. Substantive Objections

Even though théormal, “applicability” objections do not hold, treibstantiveobjections
still may challenge the disjunctive view. It is 8o consider them in detail. They run as
follows. Since law and the state as practical aitibe are to regulate (guide, control and
co-ordinate) the behaviour of multiplicity of subie with a heterogeneity of interests,
capacities, perceptions of their obligations, @tese institutions are to do so “in keeping
with exacting standards of efficiency and fairn€$8 These considerations, and not the
distrust in subjects’ capacities, or in their wiiness to cooperate with the authority,
plausibly explain the general (addressed to all simaply to the recalcitrant citizens) use
by law of coercive threats. The law-abiding citigeneed not take offense in that.
Secondly, the use of threats may have an assufancion (that the recalcitrant citizens
will be made to comply with the directives of authy) and thus again be essentially
inoffensive. These two (interrelated) consideraionay plausibly account for the fact
that law-abiding citizens do not normally feel offied when law and authority back their

normative claims to obedience with coercive threats

3.2.2.1. Fairness and Efficiency-based Coercion
Starting with the first substantive objection. laynbe argued that the “fairness and

efficiency” defense against the offense argumemsdoot easily fit Raz’'s account of

120 Kimel (2003: 45-46)
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authority?* This is not obvious. Raz himself stresses the mapae of efficiency and

fairness in coordination matters.

“Coordination achieves its goal only if the bulk of the relévpopulation participates. Both
efficiency and fairness may be involved. Coordination may fealgather if it does not enjoy
sufficient level of cooperation, and those who cooperate meg greater burdens than would be

otherwise required because some people prefer to free-ride (1B80a: 15)

He makes this point specifically when addressing idsue of the relation between
legitimacy and the use of coercion. The connectith the assurance function of
authority’s coercion is straightforward for Raz eeccion on fairness or efficiency
grounds is often required for assurance purposesagteeing successful coordination.
The arguments that need be made in support oflée ¢that concerns with efficiency
and fairness do not easily fit Raz’ account of atitif's legitimacy, are complex, and
will lead me away from the main issues discussed.fguffice it to say, that there seem
to be a tension between the “collective” aspecthef “coordination” argument for no-
offense, and the individualist character of thehatity relation on Raz’s account of
authority and law’s legitimacy. Waldrtif has urged the need in this regard for some
revision both of Raz’'s Dependence Thesis - the aityh should not, according to
Waldron, directly rely in its decision on the reasahat independently apply to its
individual subjects - and of NJT - the conditiops &ttributing ‘private’ authority over a
single individual may be different from those dtiiing public authority over a
community as a whole concerning common matters. Rae discussed this ifihe
Morality of Freedom He notes that his “analysis of authority has cemtrated
exclusively on a one-to-one relation between ahaity and a single person subject to

it,” 123

which opens a “gap between the public and theapiaspect of authority™®* It is
an issue, then, whether the “patchy” (an issuesbye and a person-by-person) way the

legitimacy of authority’s claim to be obeyed (added to a single, separate subject) is

21| say a little more on that in chapter 8, section 3.Ih2 arguments a Razian needs to advance in order
to defend the compatibility of NJT with justice, needéodeveloped further.

122 Waldron discusses the problems involved in Raz's accourdutifority as solving coordination
problems for the society as a whole, in Waldron (2003:59-66

123 Raz (1986: 71)

124 Raz (1986: 72)
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established, and, accordingly, the “patchy” chamacof the obligations, leave sufficient

space for the operation of such “large-sc&fe’standards as fairness and overall
efficiency, properly at home when subjects in theg relate to authority. Fairness and
collective efficiency standards need not be of @moncern in a single subject-authority
relationship, where the justification for the exsecof authority is better expertise, better
decision-making capacity, or better than persomwns cesolve to discharge duty. They do
play a role here, but only indirectly: thus to #went subjects have individual fairness-
related reasons for actions (based on moral digweards others), and authority can help
them in this respect, it is to that extant andhiait regard that this authority is legitimate.
Raz’s position on this is clear:

“It is not good enough to say that an authoritative measyustiied because it serves the public
interest. If it is binding on individuals it has to hestified by considerations which bind them.
Public authority is ultimately based on the moral dutyclindividuals owe their fellow humans”
(Raz 1986: 72).

Thus, fairness and efficiency as general, direastraints on authority’s exercise are in
place, when interpersonal relations and issueseromy the community as a whole are
at stake: when cooperation for production of pulgmods, or coordination for the

solution of collective action problems, is obliggtéor the community as a whoté®

However, my contention is that even in such “cdileX cases, where standards of
efficiency and fairness presumably do apply, a galyelaw-abiding subject can be
offended by an authority that threatens him (omnss or efficiency grounds) with
coercion unless he coordinates with the other mesriifesociety while claiming he owes

it obedience. For it is conceivable that he mighAvve no obligation vis-a-vis that

1254 arge-scale” may be an exaggeration, but an illustrative one.iayore aptly the point could be put
thus: fairness is a relational standard, difficult to bpliagd to singular, one-by-one cases. The NJT is a
case-by case, even if aggregate (takirigpe of cases at a time) criterion of legitimacy. It is not toyden
that fairness plays a role. However, fairness only entergithgre to the extent that it is a reason, subjects
already have: it is not a constraint on the test of legitimHay is the case that the authority can bring
improved conformity to a fairness-based reason of thesylthen the condition of NJT could be met. But
NJT may be met in many other ways, not having to do faithess. Any time a reason (moral, prudential,
fairness or not fairness-related) a subject has can be better bgra@ting on a reason authority gives
rather than by directly acting on it, the requirementsisfttiesis are met.

126 Even this cautious conclusion could be challenged. @inis (2004: 278-280), for example, argues that
NJT is fundamentally at odds with justice: NJT could gtagitimacy even to ferociously unjust states.

This is the main reason this author rejects NJT as auatiegccount of legitimacy.
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authority concerning the issue of coordinatfdn he might be better than the putative
authority in identifying cases when coordinatiomaguired, and in determining what his
contribution should be. And even if authority isngeally better than him in these
respects, he might still have no obligation to damate, and accordingly, no obligation to
obey authority that demands such coordination. Tikiso, since the obligation to
coordinate is subject to a “compliance conditio8”has an obligation to coordinate if
and only if enough others already comff¥.

A difficult to fill gap opens between thaaim authorities make that C has this obligation
and therefore C should comply with authority’s dechand coordinate on X, and the
normative factthat there is indeed such an obligation, sinceughothers are already
coordinating on X and there is a collective obiligatto coordinate on X?° Possibly the
only clear case when this gap is automatically amgroblematically closed, is the highly
unlikely case of obligation, when C’s participatisrcritical for the establishment and the
sustenance of such coordination practice, andgtisown. Then, if C is likely to refuse
to recognise authority and thus fail to discharge dbligation, authority might be
justified to use the threat of coercion to ensina €C coordinates. Only in this case
fairness and efficiency require C’s participatiomdanay warrant the use of behavioural
techniques (such as the threat of coercion) fduenicing C’s actions.

However, it seems possible even in this case far jGstly claim that neither fairness nor

efficiency requirehis participation rather than that of, say, D, whdl stiso does not

127 Coordination here is used, following Raz’s usage (19889-1194), in much wider and loser sense
than the technical game-theoretic use of “coordination” or thaewisian-type convention. It involves
issues of coordination proper, cooperation for the prtiolu of public goods, or goals “all share or all
should have” (an effective legal system being one of theny, &D.

128 Raz does not, it seems, take the compliance condition to praasensurmountable problem for the
coordinative obligation: coordination for him “presuppotiest people are not trying to foil one another.”
People for him ground their actions “on a view as to hdwerstshould act or are likely to act.” Raz here, |
think, is avoiding the problem by not stressing théimiion between basing one’s actions on how “others
are likely to act” and grounding them on how “others sthaait.” For surely how others should act is very
often an open question: the passage from a collective dutgaiainate for achieving a goal all should
have, to an individual duty to coordinate, is far frominly automatic, and does seem to involve
“compliance condition” issues. A solution to this problesnoffered by Kutz (2002), who develops an
account of an essentially collective duty to coordinate (he dafisarticipatory conception” of social
obligation) that tries to solve most of those probleBiscussing its success is beyond the scope of my
present work.

129 For a helpful discussion of the gap problem and for &mreitive to the coercive method suggestion for
solving it with the use of semiothic techniques (chaggime social meaning of acts), see Edmundson
(2002).
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coordinate. This on two grounds. Firstly, differenbjects may have different interest in
and needs for the “products” of coordination. Thes conceivabl&® thatfairnessmight
actually free C from the obligation to sustain to®rdinative practice, if D has greater
interest and need in X than C, and C’s in particuwdher than D’s participation is not
strictly necessary for X. In addition, C may hdegss capacity than D to contribute to
X’s “production” or “sustenance” and thus efficigncnay require D’s participation
instead of C’s. So, if C has no independent coattthn-related obligation in this regard,
it is also not clear whether authority can be fiegtito use coercion against him to back
its claim that his contribution is necessary fog #uccessful societal coordination. If C,
moreover, is ready to respect authority’s unjustdiitlaim that he has an obligation to
coordinate, and is thus ready to coordinate evethowt having an independent
obligation in this regard, acting in a sense inupeserogatory way (participation in a
scheme of coordination may involve costs for Ckg threat of coercion that backs
authority’s claim cannot be seen as innocuous, nésflg inoffensive behavioral
mechanism for influencing subjects’ actions. Lavidaly citizens may justifiably feel
offended, when threatened with coercion: their inglhess to coordinate, even when
knowing that they are not under obligation to do(either on fairness or on efficiency
grounds) is thereby compromised.

3.2.2.2. The Assurance Rationale for Threats

Let us now consider the second, connected to theeding one, assurance rationale for
backing authority’s normative claims with threafscoercion: it may have the potential
of silencing one’s offense in the face of a threetg authority, simultaneously making
normative claims to obedience. This suggestion Xpli@tly discussed and partly
dismissed by Dan-Cohén Dori Kimel does not comment on its success. Lettmyéo

remedy that.

130 | cannot respond here to all objections, this line of tholg certain to trigger. Fairness might not
demand C’'s equal participation, but will demand his pramoat to his enjoyment of the goods
participation. Even if he is not enjoying a particular gaball, he might be enjoying others provided by
the coordinative scheme, etc., and thus might be under amtidoligo start and sustain such scheme. It is
not here the place to discuss all the good and bad argumehts vast literature on the duty of fair play.
For my purpose in this text it is sufficient to shole tview that fairness warrants the use of coercive
threats, which thereby cease to be offensive, is not uncensial It has to be argued for.

131 pan-Cohen (1994: fn. 40 at 49).
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The explanation for ‘no offense’ in this case iattthe threat of sanctions is perceived as
playing purely assurance function. Threats as piogi assurance are necessary for
meeting the compliance condition of the obligatiorobey: one has an obligation only in
case enough others coordinate, or obey as welltrasiis known. Let me stress from the
beginning that threats are not the only way to ntleetcompliance conditiolf? though
they might be the most efficient one, and the mestensively used by political
authorities. Nevertheless, they are not strictlyassary in that respect. The use of threats
to enhance coordination is not objectionable, #ytiplay pure assurance functit.
They could play such pure assurance role, howerdy, in communities composed of
entirely law-abiding citizens. The discussion, adawgly, is a thought experiment with
little direct relevance for our societies (whereHabiding citizens are the rule, but there
are exceptions as well). It is, however, importantest our intuition that there is nothing
offensive in the use of threats by authority, wilesy serve purely assurance functions:
community of entirely law-abiding citizens is thiearest case. If it does not support that
intuition, nothing would.

Three scenarios of generally law-abiding societieg may use threats as an assurance
that all will abide, are distinguished by Dan-Cohenutual suspicion, perfect and
imperfect mutual trust. In cases of mutual suspictbreats do not play pure assurance
functions. Threats of coercion, and resort to doarovhen necessary, are used to keep
from defecting those who are tempted to disobeyabse they suspect others will
disobey as well. The use of threats is offensiwve h€he case of perfect mutual trust, on
the other hand, does not involve the use of thraagdl — for assurance or for coercively
guaranteeing compliance purposes. It is of no @stehnere.

The most interesting scenario is that of imperfaatual trust: all are abiding and know
that all are law-abiding, but do not know thatkalbw that. As a consequence, a citizen C

may suspect that some may decide not to obey, asddbon this wrong belief, may

132 As already mentioned, Edmundson (2002) discusses ttessiof alternative, semiotic techniques for
meeting this condition.

133 Bratman (1999), for example, argues that coercion is inimicdtue cooperation, and should be
excluded from cooperative activity. Shapiro (2002b: 410-dh)p offers an account of legal authority in
terms of Bratman’s jointly intentional activity, stresseattboercion is often precisely the way through
which authority guarantees cooperation, and as such td®maexcluded from authority structures.
However, Shapiro concedes that coercion is admissible ondy teck-up solution — as a corrective of
backsliding.
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himself refuse to obey. If assured that no one ddlbbey as a result of suspicion that not
all are law-abiding, no one will disobey. The ialtiassurance will require the use of
sanctions, but once all have been successfullyeggtbat all obey, this is no longer the
case. Dan-Cohen concedes that in this stage, thefuthreats does not conflict with
authority’s normativity: threats are not offensivéhey play pure assurance function, and
do not detract from the expressive significanceb#dience.

Dan-Cohen need not concede even that much. Ndtieeintherent instability of the
situation of purely assurance-directed threatspdf, impossibile, the use of threats has
established a permanent condition of perfect mutuat — no threats (either coercive or
purely assurance-directed) are anymore neededhasdhis situation is of no interest for
the argument. Alternatively, in a situation of imjget mutual trust, where threats
successfully assure that no one defects, nor ledithat anyone else defects, the need to
coerce does not arise. This is so, but only on itiondthat the threats are credible. The
way to ascertain that, however, is not by runnirdjfiicult to verify counterfactual test:
would authority coerce C to obey, were he to reftss@bey because he mistakenly
believes that the others may suspect not all oleg,start disobeying themselves. Even
this counterfactual test would, according to Darv€lg impair authority’s normativity
(because it exhibits willingness to appeal to stiisjeinclinations: as we will see, this
“appeal to inclinations” argument is a further stiep Dan-Cohen’s defense of the
disjunctive view). Authority’s normativity is setsly compromised, when it is realized
that the way to ascertain the credibility of thegas again through an occasional if not
permanent resort to difficult to justify, arbitdgridistributed coercion. Paradoxically, in
this scenario, the eventual use of coercion fodibilty sake will be doubly offensive: it
will be entirely arbitrary and undeserved. If dide, and some have to be coerced so that
the threat of coercion is credible, they have tosbmehow picked, and since no one
deserves to be coerced, there seem to be no nitragrbvay of doing that. We are in a
situation, only to a degree better/different fromattof the mutual suspicion scenario:
threats, to be credible and play its assurancetiumcshould be at least potentially
coercive.

The suggestion that triggered this long discuseian that if threats have pure assurance
function, their use by authority will not compromiauthority’s normativity — they do not
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offend the law-abiding citizens to which they irably also apply and would not
compromise authority’s claim to obedience. It seenmossible, however, to find a clear,
uncontroversial case of threats, playing a purerasse function. This conclusion - no
threats with pure assurance functions, supportdigjanctive view of normativity and

coercion: an authority that resorts to coerciveedks while making purely normative
claims to obedience, displays an offensive lackugst in its subjects.

Let me also stress, at the end of this long sectianther important point. Dan-Cohen’s
argument from trust, as boosted by Dori Kimel, isichn stronger than Dan-Cohen
himself intended it to be. It is not just one nostrumental reason for deference (the
importance of proving trustworthy) that is underednby law’s use of coercive threats.
Rather, one normal, if not strictly necessary pnelttion for the use of the normative
method: that it has trust in subjects’ capacittesualuate authority’s demands and act on
them, is undermined by its use of threats. The featation of distrust law’s use of
coercive threats involves, may offend the subjeetd erode their willingness to take
authoritative commands as valid content-independgalusionary reasons for action. If
so, it might be the case that in order to be ablenake bona fide (or at least not
outrageously implausible) claims to legitimacy, laeeds to substantially cut on or even
give up its use of coercive threats altogethers &n open question, however, whether

what we will be left with, will still be law.

3.3. Preference for Compliance: “Gift Analogy” Argument

| will not discuss in detail Dan-Cohen’s third stébgive argument for the disjunctive
position: that by using threats law, contrary toatvht claims, reveals its preference for
subjects’ compliance rather than their voluntaryedibnce. It rests on drawing an
analogy of the case of authority making demands/éduntary obedience and a person
seriously wanting a gift. The use of threats althgeompromises both.

| agree with Kimel that “the concept of command sloet involve the kind of freedom

(whether or not to obey) that the concept of giftalves.*** Nor does it involve a

willingness to assume the risk that disobedienghtensue. So the analogy fails.

134 Kimel (2003: 48)
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Further, though the presence of threats may indeddce one’s freedom not to obey,
even when those threats are coercive, subjectsliehes does not become entirely
involuntary, or not intentional: only the presenoé physical force or extreme

manipulation can make it such.

Let me just note that Dan-Cohen’s starting positiwat law’s claim to authoritativeness
implies that law necessarily prefers that subjéeuntarily” (in the strong sense,
implied by Dan-Cohen’s argument, and not just i $kense of a minimal voluntariness,
necessary for the attribution to subjects the aictbedience) obey it, is shared neither by
Raz®, nor by H.L.A. Hart:*® The preference for such voluntary obedience dags n
seem to be considered by them an essential feaftlaes and authority: even if it were to

be compromised by law’s use of coercive threats,itbed not affect their positions.

Let me also remind that Raz usually distinguishe®miance from conformity (though
he does sometimes use them interchang&&blyn his instrumental account of

legitimacy: compliancewith law is justified whenever thus an improvednformity to

13%Raz (1979: 30) “.... the law claims that the existence of legasfisla reason for conforming behaviour.
This shouldnot be confused with the false claim that the law repuiconformity motivated by the
recognition of the binding force, the validity of the ldtMs a truism that the law accepts conformity for
other reasons (convenience, prudence, etdhe. way to interpret the fact that conformity is requireginev
in the absence of other reasons for it is that the law itsplesented as such a readbdoes not matter if
compliance is motivated by acknowledgement of such a.cl&inat matters is the nature of the claim
itself.” (emphasis added)

136 Shapiro (2001: 206-7): "Notice that, for Hart, guidancesdmot contain a direct “motivational”
component: it does not require that people are motivatémliéov the law simply because the law requires
them to do so. It is possible, then, for the rules ideyaonduct even though the motive for conformity is
the threat of sanctions. Hart's claim that the primary fomatif the law is the guidance of ordinary citizens
does not presuppose that ordinary citizens take the infeoiral of view toward the law. The law is not
particularly interested in the reasons people have for coifgrithey may be motivated by their concern
for their fellow men or simply by their wish to avoid bgipunished. The law simply cares that its citizens
learn what it is that is expected of them and act accordinglyf’sHastion of guidance then, according to
Shapiro, is epistemic rather than motivational. Shapisapprovingly recognises that often a much
stronger view of guidance has been attributed to HartryPsrems to attribute to Hart a much stronger
notion of guidance, that is, where conformity is motivat®d the rules themselves rather than by
sanctions.”

137 In Raz (1989) and Raz (1990), he explicity makes thendiitn: what ultimately matters is
conformity, not compliance to reasons. Compliance’s role isnskecy, instrumental one: the role of
protected reasons (of which exclusionary reasons are elermméant)help bring improved conformity to
agents’ underlying reasons specifically through complianctheoformer. The examples given (lucky
mistake through miscalculation, complying with a promise)) etit.point to the role of compliance as
distinct from conformity.
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underlying reasons is achieved. Law’s normativarcks legitimate authority involves a
claim that subjects do comply with law’s directivé®, even on the verbal side, Dan-
Cohen is not right to say that law claims voluntabedience rather than compliance:
compliance is demanded instead. This does not tiedithe demand for compliance can
be met by acting entirely involuntarily: by beingréed or manipulated,do not comply,
the act of following orders cannot properly be ibtited to me But the short-cut
(voluntary action is denied by any form of coergi@an-Cohen took here to support his
disjunctive view is unsatisfactory.

| suspect the real issue Dan-Cohen aims at liesvllsre. It is again connected with the
guestion “how, in what ways does the law claim va@ento obey it?” and whether this
claim is compatible with law’s use of coercive i It raises, however, not the issue of
voluntariness, but rather that of the proper mdiiva implied by the demand for
compliance with law. Does law necessarily claim lve@e to obey it only because it so
demands of us, and not for any other reason? Amltisfis so, how to interpret Raz’s
position that law accepts obedience for any otheason. If law’s claim to
authoritativeness only is an essential featurewf bre there any restrictions on how that
claim is to be made: sincerely, plausibly, or it @K if it is insincere, reckless,
speculative, etc.? Can law be characterised hyatsing of a claim, about which it does
not really care: whether it is or how it is m&E?This is an intriguing question, well
deserving extensive discussion. It is not, howeeaplicitly discussed by Dan-Cohen

here.

4. The Formal Argument: “Appeal to Inclinations”

138 The law’s necessary claim to authoritativeness has been diddug$hilip Soper (1989). He asks: can
law be characterised by making a claim to authoritativenessy{imgm general obligation to obey the law)
generally believed to be unjustified (since it is widely kndhat the existence of such a general obligation
to obey the law has been successfully challenged by politieatishs)? For further discussion and for an
argument that law is not characterised by making a claim toodistiveness, see Himma (2001).
Edmundson (1998; 2002) also addresses the issue “Hoancamthority sincerely claim to possess a moral
power that it has insufficient reason to believe it in facdspsses. And how can such a claim be even
approximately true, given the widespread acceptance of the deniatyoby those who have pondered it
most carefully?” Edmundson (2004: 221-224). This autmrees it posses a serious problem from an
account of authority that conditions its justification orabBshing that its claims are warranted. His
suggestion in Edmundson (2002) that authority may needake false claims to tease out meeting the
“compliance condition,” is challenged by Lefkowitz (2004).
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Dan-Cohen offers a last argument for his disjurctnew, which relies on a structural
feature of authoritative directives: they are nagamt simply as first-order reasons to
obey the command but as second-order reasons @t twn (some of) the reasons one
has independently of the command. This feature his dxclusionary element in
authoritative directives. It is precisely this fet@ of authority — that it claims to provide
reasons to its subjects with this special charaatieich pits its normativity against its use
of coercive threats. The character of this featuserants best describing the argument as
structural or formal: this argument does not depébelieve, on any substantive features
of our reasons to defer to authority. Rather, ihfsoto formal features of both threats and
commands, which account for their incompatibilityvill discuss it in detail, because it
holds the promise of providing a strong argumentte disjunctive view. If successful,
it could show how the disjunctive view is applicatdven if pure instrumental accounts
of authority are indeed satisfactory. Thus, if ®sstul, it will make the case for the
disjunctive view of commands and threats strongantDan-Cohen himself claims (for

him, recall, it applies only to non-instrumentataents of authority).

The argument rests on two premises:

P1. to be effective, threats rely on the addressbsimclination to assume the risks of
sanctions,

P2. a central feature of commands, explaining tbkaracter as a potential source of
duties to obey, is that the exclusionary reasomsafttion, created by them, as a
minimum exclude acting on any inclinations: botb pnd contra the commanded action.
The conclusion easily follows: threats rely prelsisen such inclinations, thus

contradicting the exclusionary element in authtivi|a commands, explaining their

character of sources of duties to obey.

The first premise P1 is unproblematic. The inténgspremise is P2. Dan-Cohen here
assumes?® that commands provide exclusionary reasons fapmcSuch reasons are

characterised thus: 1) they exclude by kind, naghteand 2) there is a minimum that an

139 Following Raz’s analysis of authoritative directives, pises, mandatory decisions as involving valid
duties to act as these require.
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authoritative command must exclude to be such: @l minimum excluded is the
recipient’s present desires - both pro- and cahgacommanded action. Conditions 1 and
2 help distinguish the case of authority with itsimm to legitimacy from the gunman’s
orders (the latter only aims tmntrol the actions of another, not éxercise authority-
havenormativepower, over him). A claim to exercise authorityahxes a more complex
intention than simply aiming at controlling subgcaction, so that they conform with
one’s orders. The obedience required by authomtynot simply conformity but
compliancewith those orders, where action on reasons ofrmioekind — inclinations,
present desires, etc., is excluded.

Here Dan-Cohen labours haftito show that this Razian rather dogmatically-sanmd
position is well-supported. He offers it a Kantias, he described it, interpretation. Both
source-less moral duties and source-based (lawethriduties to obey authority share
important features: they are of the same genus;hwikirevealed in the similarities of the
practical reasoning of their respective addresskesioth acting on moral duty and
obeying an authority, certain motivations (acting present desires or inclinations) are
ruled out. Rather, the proper motivation is to aet of respect for the moral law/the
authority: to be lead by one’s rational free wiWhatever the adequate explanation for
the proper motivation (and | will not defend therian element in it: acting on duty
requires actingut of one’s rational free willit is a contentious issue whether it solves
more problems than it itself creat®, it is clear that the exclusion of desires dossns
implied by the language of duty, invoked both byrality and by law in its claims to
authoritativeness.

The next step in Dan-Cohen’s argument is to notltat the logic of authority’s
normative appeal prohibits acting on any kind oflides. Since the authoritative
commands exclude Wind, not by weight, then all present desires and mations are to
be excluded: not onlagainstthe commanded action, but desifes it as well. This
blanket prohibition on acting on inclinations difgccontradicts authority’s use of

140 Dan-Cohen (1994: 45-47).

141 The allusion, of course is, to Robert Paul Wolff's (APKantian-inspired philosophical anarchism. It is
precisely because complying with authoritative commands precardefrom being lead in one’s actions
by one’s rational free will (an obligation we are presumgtMolff to have), that he denies the possibility
of any legitimate authority and any obligation to obeyl#ve, as it claims to be obeyed, and because it
claims to be obeyed.
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threats, since threats are meant to enlist thalremdees’ present desires (to escape the

threatened sanction) as reasons for compliance(dden’s conclusion is that

“an appeal by authority to its subjects’ supportive inclingtito the exclusion of hostile ones
...something unprincipled and self-contradictory, ...is pedgisvhat an authority does when it

backs its orders by coercive threaf&.”

Kimel does not object to this Kantian-inspired pret of the duty to obey, and it is
contentious whether R4Z would accept its description of the exclusionaspext of the
authoritative commands. Even if this Kantian intetption is not faithful to all the
details, it picks a feature of exclusionary reasde exclusion of all present desires as
appropriate reasons for action. This feature predflynalone suffices to run Dan-
Cohen’s argument here.

Rather, Kimel’'s contentions are quite limited, tgbuhe believes, sufficient to challenge
this argument. He first objects, that it is notreot to describe threats as “excluding” the
hostile inclinations, since threats are not exoclnary reasons - they cannot possibly
exclude in the strict sense of the word any readesiye, etc.

This objection rests, | believe, on a misunderdstapdf Dan-Cohen’s point here. It is not
that threats “exclude” certain reasons or inclowdt it is clear that what excludes the
hostile inclinations is the authoritative commaradher than the threats. If so, Dan-
Cohen’s conclusion seems sound. First, it is beydmbt, that backing a command with
a threat licenses acting on one’s natural inclomato avoid “a sanction.” Second, since
the exclusionary reason provided by the order, kglueling “by kind, not weight”,
blocks acting on any inclinations (both supportifeand hostile to the commanded
action), backing the order with a threat, trigggrecting on an inclination to avoid a
sanction (even though it is an inclination suppertof the commanded action) does
contradict the exclusionary element in the order. & authority that backs its orders by

threats does indeed send a contradictory mes&agais is so, of course, only if the

142 Dan-Cohen (1994: 47).

143 See my discussion of the goal-independence conditionblayations (involving exclusionary reasons
for action) in chapter two of this thesis.

144 There might be a way of showing that there is no incompigtitinvolved by claiming that the
exclusionby kindis limited onlywithin the scope of the applicatiaf the command, and this does not
coincide with the domain where the threat applies. As | trieghéov in my first chapter, | believe there are
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analysis of authoritative orders in terms of exidoary reasons is correct, but this is a
fixed, unchallenged point here.

After dismissing the above misunderstanding, let ate® comment on Dori Kimel's
second objection. According to him, “the combinegsgage which can be extracted from
a conjunction of a command and a threat is thah@adn any inclination would be
inappropriate, whereas acting on “hostile” inclioas — as well as acting for (some or
all) other reasons which conflict with the commandill carry a penalty*° His claim

is that there is nothing contradictory or unprimetpin this message.

My contention here is that Kimel's characterisatadrthe combined message of backing
commands with threats, describes only part of idatvolved, and this part is the less
interesting one. What is missing from this desaiptis precisely the mechanism,
through which the threat is meant to achieve tlggired “blocking” of acting on hostile
to the command inclinations. The way threats warkpiecisely by again relying on
inclinations: therelevantinclination, however, is to avoid a sanction (ad the already
anyway excluded hostile to the commanded actiohniaion to disobey the command,
as Kimel suggests). The inclination to avoid samdiis what both motivates the subjects
and explains their “complying” with the commandiaws. It is acting on this intended as
“friendly” inclination, licensed by authority’s that, which contradicts the exclusionary
element of the authoritative command’s claim toddece. Recall, exclusionary reasons
exclude by kind, and any inclinations, both hosditel friendly to the commanded action,
fall within their scope of application.

The correct description of the combined messageafmmand backed by a threat, then,
is that it is indeed inappropriate to act on anglimations (an implication of the
exclusionary element in the command), but authorigvertheless encourages the
subjects to act on their inclinations to avoid acs@n. The fact that the additional
“encouragement” provided by the threat is conddloon awareness on the part of the
authority that some subjects are strongly incliteedct against the commanded course of
action, and will disregard the command unless baddkea threat, does nothing to show

that the message sent by the authority is not aditiory. For it is surely contradictory

problems with determining the scope of the exclusionary reaBmsédes, it is not clear why would the
threat not cover the same range of issues as that coverteel tgrimand itself.
145 Kimel (2003: 50).
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for authority to encourage (through threats) thbjextts to act on what the authority
avowedly pronounces (by claiming that its commamwide valid exclusionary reasons
for action) as inappropriate ground for action: eninclinations.

My conclusion is that, as it stands, Dori Kimelbuttal to Dan-Cohen’s argument from
the appeal to inclinations is not successful. Mycasn, nevertheless, is not with the
success of the argument in itself. Rather, | belithat if successful, it establishes much

more than Dan-Cohen intended.

5. Conclusion. The Disjunctive View: Unintended Cosequences

Dan-Cohen’s final argument for his disjunctive viewnormativity and coercion builds
on Raz’s view that the minimum an authoritative omend is to exclude, by providing
exclusionary reasons for action, is agents’ predesires. | believe that the discussion of
that argument and its presuppositions is of comglile consequence concerning the
success of the disjunctive view of commands andrcoee threats in a purely
instrumental account of legitimate authority. D@aoken, recall, says that the disjunctive
view is not plausible there: even if my doctor @@s me into taking a drug that will cure
me, this does not detract from the normativity isfdemand that | have to take the drug.
The instrumental benefits of his demand save itenative force from being “destroyed”
by his use of a coercive threat. It is rather combeis, let me note here, whether the
doctor does clothe his demand for my obedienceiny” language (duty to whom? Me?
The doctor? The others? ). Rather, he gives meagdwihich | should only follow were |
to care about my health. The strongest normativiseguence of his utterance seems to
be “a conditional, hypothetical rational requirem&f® This also explains why the use of
a threat by a doctor to enforce such requiremesmhsean unlikely scenario, and why the
patient’s consent is a must in the doctor-patieldtionship. But let me leave this aside.
My point is that even if we could speak of a dugrdy its source is certainly not in the
doctor himself, but in my prudential interest, mytydto my family, etc. In short, the
doctor is a theoretical, not a practical authorjost pointing to me in a reliable way

where my duty lies (that is, if | have a duty he®3 a case of theoretical authority, it is

146 Recall the conclusion of chapter two: NJT as a test of feaity at best yields precisely such type of
conditional rational requirements. This again shows the @défmities of NJT with the account of authority
taking it as theoretical only.
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of little direct relevance for our discussion oflipcal authority, a paradigmatic case of
practical authority. The defining mark of practieaithority, it was already pointed out at
several points in my thesis, is that it is itsék source of duty — not just a channel, with
the help of which one learns what one has a dutiotanyway, irrespective of authority.
The interesting question, discussed in detail iaptér two, is whether an account of
authority that describes it as such a practicahauity, can allow for instrumental
justification for the duty to obey it. This, recalk Raz’'s project of building a coherent
instrumental account of practical authority. NowarDCohen’s discussion of his own
Kantian interpretation of the exclusionary elemantgauthoritative directives ends with
the conclusion that authority cannot use coercigthout undermining its normative
claim. This conclusion, he admits, does not applyhe case of morality. This is so, he
says, because authority is itself the source ofdhiy: the exclusionary force of its
commands is directly challenged when it itself lsattlem with coercive threats. Not so
with morality: the use of coercion to enforce mityad requirements does not threaten its
normative force, because the coercion originatesisexercised “outside” of the source
of normativity.

This argument implies, if | understand it correc¢flythat it is only practical and not
theoretical authority that cannot use coercion ritoree its normative demands: since
only the former is a source of the duty, not jusbaduit for it (as the latter certainly is).
We are now in a position to indicate the strongdrar{ Dan-Cohen suggests)
implications, the unintended consequences of fyaraent. On this line of reasoning, it
follows that to the extent the duty to obey the lawnstrumentally justified, it is practical
reason (or morality) that is the source of the dnot authority itself. And in this case the
use of coercion is presumably unobjectionablds far from clear, however, whether on
this scenario we will be speaking of practical auitly, as defined by Dan-Cohen, as an
originator of duties. If we accept his understagdih practical authority as an originator
of duties,stricto senspit seems to follow that there cannot be an imsémtal account of

such practical authority. If we want to incorpor#te instrumental aspect, we might need

147To my relief, | turn out not to be the only reader puzblethe implications of Dan-Cohen’s otherwise
extremely sophisticated arguments. Steven Wall (2003: 1683 timat Dan-Cohen’s impressive arguments
leave the reader wondering what conclusion he wants to doantfiem — whether this is an internal
critique of instrumentalist justifications of authority, instead, urges an unwavering commitment to it.
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a mixed (and inelegant — just a minor blemish, t-gmssibly incoherent as well) picture
of authority: combining theoretical and practicgpeacts. The crucial point here is that the
central case of law’s and authority’s normatividefined by Dan-Cohen as necessarily
being source-basedwill be delivered by the practical aspect. Thisnttal case is
compromised (if Dan-Cohen’s argument is correct) léy's and authority’s use of
coercion.

What follows, | think, is that on Dan-Cohen’s pieuof law’s and authority’s
normativity, it is not just one non-instrumentahsen for obedience, that is undermined
by the threat of coercion, but rather its centesdec The disjunctive view of normativity
and coercion will thus be true concerning the @ntase of authority’'s and law’'s
normativity. This undeniably strong result promptsloser look at whether and in what
sense does authority need to be a source and atagiof duties to qualify as practical
authority.

As it was already discussed in the first part @ thesis, according to Raz authority is
not, nor can it be the ultimate source of the datpbey it: morality is what renders, if
and when it does, obeying authority morally obliggt However, this general point does
not negate Dan-Cohen’s point here, that authowtyen legitimate, does itself impose
duties of obedience on its subjects. Raz holdsattitority is legitimate and does impose
a duty of obedience (though not a general one) ed@mnthe claim it makes to impose
such a duty is justified. This posititfiis in line with Raz’s “practical difference” thesi
that practical authorities make difference to hbwirt subjects should act. Thus for Raz
authorityis a source of duties, even if not ultimately scauthority is a source of duties,
and if the use of coercion undermines authoritydsmmative claims, deemed by Raz
essential, necessary features of law and poligeahority, we face | dilemma. This
shows either that the concept of political autlyotised is flawed - if not only making
normative claims, but the use of coercion as vgetbken as a central feature of law and
the state. Or, alternatively, that this conceptlwdes authority’s use of coercion
altogether - in case the use of coercion is justiogently, not essentially associated with
law and political authority. In this latter caseethoncept is not true to basic facts of

social reality, which shows that, even if not flalv@ incoherent in itself, it still presents

148 | already advanced some arguments for this positiondptehtwo of this thesis.
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an inadequate conceptualization of the social pmemon of political authority. The
conclusion is that one either needs to abandomibeéel of practical authority as an
adequate model for political authority (becauséhefstates’ undeniable use of coercion),
or has to provide successful arguments againsiifijignctive view, or at least show how
this view has a limited application - it concenrdy somenon-instrumental reasons for
obedience. Neither has yet been successfully dorether case, this is a much stronger
result than the one intended by Dan-Cohen — toagxmur contradictory attitudes of

allegiance and defiance toward authority.
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Chapter Four
The Normative Supremacy Claim and the Autonomy Contion: A Critique of
Ronald Dworkin’s Endorsement Constraint Thesis.

Is it true that a goal cannot contribute to a pesevell-being unless it is endorsed by
that person? And if yes, what is the successfulraemnt for this claim? My aim here is

not to address this complex issue generally. ldstediscuss the case Dworkin makes for
“the endorsement constraint” thesis (henceforth E@G& has offered the most extensive

discussion and defense of this thesis up to date.

“We must not propose, as a fixed social goal for any persame goal that he himselbuld not
endorseas a fixed derivative goal for himself, that is, as a feahust pursue throughout this life
just in virtue ofhis highest-order interest [having as good life as possidajiérkin (1983: 29,
emphases added)

More precisely, this thesis states that genuineoesganent of one’s valuable pursuits,
goals, relationships etc., isn@cessarygondition for those pursuits to contribute to one’s

well-being. Kymlicka’'s formula well illustrates thgoint of this thesis:
“A person’s life is improved only if he leads it from thside and according to his own beliefs
about what is worthwhile.” Kymlicka (1990: 203 -204)

Discussing this issue is important for my thesiaces | am interested to see whether

Raz’s account of authority is an adequate accotinhe liberal-democratic type of
political authority. Such adequate account musivalfor popular participation in the
collective decision-making, as well as for consitmal protection of certain individual
rights, among which freedom of conscience is omary importance. Constitutional
protection of certain individual rights could pl#g be supported by concerns with the
importance for the value of one’s life, of acting one’s own convictions. It is a
contentious issue whether and to what extent poaldicipation in collective decision-
making could be established on this grotfid.The main argument for ECT - for the

1499 The endorsement constraint thesis is a strong argumemofwlar participation in the collective-
decision making only if unanimous agreement is the regelaidal of such decision-making. Only if
everyone genuinely agreed with a decision will everyone be coeditle act from one’s own convictions.
Such unanimous agreement is not a reasonable, not even aivattyaat. Majority rule is more realistic,
and, | believe, more attractive. It does not to the same degyeerrehe endorsement constraint thesis:
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relevance of convictions, to be tested is that pilon cannot contribute to the value of
life of a person, if this option (acting on the seas its prospective value provides) goes
against the convictions of that person.

A way of providing justification for the exercisd state authority is by showing that
authority is crucial for enhancing the well-beirfgte subjects. Such are the justifications
for authority, despite many and significant difieces, both on Raz’'s Service conception
of legitimate authority, and on Dworkin’s accourfttioee duty of the community to treat
its members with equal concern and respect. Dwiwkiocount, when translated in terms
of well-being, says that the well-being (the int#sg of each individual matters, and
matters equally. However, if ECT is correct, armpt by authority to contribute to the
well-being of its subjects may be subverted, whenefollowing the directives of
authority goes against the convictions of its sciigjeThe authority thus may act in a self-
undermining way: by trying to achieve higher levelswell-being for its subjects, it
might actually achieve lower ones. Furthermore,'®&ervice conception of authority,
on which justification for the exercise of authgris not only that through authority
subjects’ own well-being is enhanced, but thategttheir conformity to both their well-
being-related and their moral reasons is thus erdthnwould also be affected by the
success of ECT.

Raz’sautonomy condition: authority is legitimately exercised only in casésn acting
correctly is more important than acting on one'snoand according to one’s own
convictions, is a condition on Raz's NJT, screenmug only some of the purported
exercises of authority as unjustified. HoweverEGT is a plausible thesis about well-
being, it might have the much stronger effect thithe autonomy condition, of
considerably blocking the Normal Justification tkeas a test of legitimacy for state
authority. | will concentrate on these latterdei implications of the endorsement
constraint thesis for the autonomy condition asdrdle in Raz’s Service conception of
legitimacy, at the end of the current part of mgsils, when the results of this chapter,

though it still guarantees agual ex ante chandbat each citizen will be allowed to act according to one’s
own convictions. Clearly, endorsement here is underpifnyedgalitarian considerations, though is an
important consideration on its own. Notice also thahéf plausibility of the endorsement constraint thesis
is doubted, it is even more difficult to accept he autontimegis, or a privacy principle (persons’ pursuits
are beyond the scope of the collective decision-making; and aedetermined in accordance with those
persons’ own convictions), requiring constitutionaltpction of certain individual rights.
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together with those of the next one, will be evidda For now, | focus on the
endorsement constraint thesis in its normal sedtitige theoretically interesting issue
whether the well-being of a person could be enh@rme providing him with options,

against his own convictions concerning their veluehis own well-being. The issue is
whether authority would act in a self-defeating waytrying to enhance its subjects’
well-being against their convictions. What needbdaxplored is ECT: the well-being of
individuals cannot be served, if they are made db against their own convictions

concerning what is of value in their lives.

In this chapter | first offer a detailed analysigle above definition of the ECT: | believe
this analytical exercise offers the prospect ainlinating the intuitive appeal of this
thesis, as well as allows to delineate the mosblpmatic issues involved. | proceed
towards this task against the background of Dwadskinore comprehensive views on
personal well-being. Thus, next, | briefly analy@eorkin’s account of well-being in its
relation with his views on the types of values wavdn My main concern will be to
explore the resources of his theory of well-being rineeting the objection “from the
impossibility of mistake.” This argument has beeedito challenge EC*® Though |
conclude that this objection has a bite concerimgrkin’s view on well-being and his
understanding of endorsement, this argument isntitely successful on a weaker than
Dworkin’s understanding of ECT. Even if the argutnigom the impossibility of mistake
is met there, there is the further problem withngilout certain very sophisticated forms
of non-coercive, cultural paternalism. The marlswécess for an account of endorsement
constraint of the strong type Dworkin suggestspriscisely its successful dismissal of
such type of paternalism. However, Dworkin’s argateeagainst cultural paternalism are
found insufficient. Nevertheless, even the weakwig endorsement, without ruling out
sophisticated forms of paternalism, does suppodewestrictions on state authority’s
legitimate actions. Authority claims the right tonemand obedience, irrespective of its
subjects’ convictions, and ostensibly justifiestbiaim to obedience by reference to its
subjects’ well-being. If ECT even on the weak iptetation is plausible, state authority’s

claim would be widely implausible. Restrictions the scope of that claim, and on the

150 see Wall (1998: 189 —197).
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scope of legitimate authority’s actions will be ded, going beyond the requirements of
the autonomy thesis. Not only should authority &ds subjects act autonomously when
it is more important that they choose for themselvather than choose correctly. It
should also leave them an ample space where thdyg eat on their own convictions.
The way to correct misguided convictions concerrgagtral aspects of their life, when
this is strictly necessary and feasible, is throagtefully designed, sophisticated forms

of indirect, cultural paternalism.

1. Endorsement Constraint Thesis (ECT) Analysed

EC can be defined thus:

“Genuine endorsement by one of one’s own valupblsuits, goals, etc., is a necessary
condition for those pursuits to contribute to onesdl-being”;

or, ‘endorsement by P of V is a necessary condfoory to contribute to P’'s W’

Several questions are pertinent in order to ungiaiskdefinition:

A. What is meant here by endorsement?

B. What counts as “genuine” endorsement?

C. How to interpret the “valuable” in “valuable pursgjigoals™?

D. What are the implications of endorsement as a sacgsondition? The possible
interpretations of a “necessary condition;” thelpeo of the temporal location of the
endorsement: is there a conceptual connection lkeetwemething being a necessary
condition for X, and the temporal occurrence oft tbandition (is it relevant when
that condition is satisfied, in order for X to b, Xtc.

E. What is the understanding of well-being, used is tlefinition?

Starting with A how is “endorsement” understood, particularly the context of
evaluating personal well-being?
| take Sumner’s definition of happiness or lifeisfaiction, to be a plausible first

approximation of the meaning of endorsement (incthrext of evaluating well-being):

“[itlis a positive cognitive/affective response on the parttleé subject to (some or all) the

conditions or circumstances of her life.” Sumner (1996) 156
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The cognitive element of the response here involgesaluation: the subject has
convictions about what is of value in his life, atlte subject takes them seriously
precisely because he believes they correctly reheal/alue.

Endorsement is often understood much more narroyst as a positive affective
response to the components of one’s life. It iseusiod in terms dife-satisfaction and
not cognition/evaluation: as simply feeling gooauatone’s life, irrespective of whether
or not one has reflected and formed more or legslesiconvictions about one’s life and
judges it good. This is the position of certainticst>* of Dworkin’s ECT, who have
claimed, that to the extent there is something alopein it, it is to be found in the close
link between endorsing the components of one’sdiid being satisfied with one’s life
(being happy with it}>2

Dworkin’s own exposition at times lends supporttiés understanding. According to
him, if we are concerned with the value of the piiss goals etcfor the person, whose
well-being is being considered, we need to focushen“response” that person gives to
the “parameters of his ethical situatioi>This characterisation may seem to favour the
life-satisfaction interpretation of EC, but Dworldndiscussion does not unequivocally
support it. On the one hand, when discussing tlobdlem of the connection between
personal convictions and the good life, he presthigisssue in terms of life satisfaction:

‘It seems preposterous that it could be in someone’s itdegen in the critical sense, to lead a
life he despises and thinks unworthy. How can that Efegdodfor him? We are tempted, then, to
say, that ethical value must be subjective after all: having a lffeathust be a matter of ethical
satisfaction which means, that it must be a matter of thinking onfgsgibod.” Dworkin (1989a:
76)

On the other hand, however, he immediately addsg, shbjective life-satisfaction does

not exhaust what determines one’s good life. Rathergood of one’s life is determined

151 5ee Arneson (1999).

152 Richard Arneson (1999) assigns the value of subjectivsadifisfaction a place among the objective list
of values, which any plausible account of well-being needsctirporate. The place assigned to it is in no
way privileged: life-satisfaction does not have priorityt. fAost it plays a significant role only when a

danger of falling below some threshold of life-satisfact®present. This position is at best identical with
the strong additive view of endorsement | consider later,immb way supports the constitutive view

Dworkin tries to defend.

153 See Dworkin (1989a: 80).
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by life-satisfaction,normatively understood — i.e., as not simply dependent onsone’
thinking (or “ feeling”) it so. The follow up of thabove quote is thus revealing:

‘But then the wheel turns again: | cannot think my life djaanless | think that its goodness does

not depend on my thinking it so (emphasis in the origihabworkin (1989a: 76)
It is best to interpret endorsement as normatifeslatisfaction. Thus the subjective

element, naturally found in tHeelingof life-satisfaction as ‘being content with onéfe
as the best life for oneself’ is supplemented \thi normative element of the presence of
ethical convictions one’s thinking of one’s life as the best for aglésloes not depend

simply on one’s thinking/feeling it so.

Thus, theresponsethat a person gives to the parameters of his éthittgation, in the
first quotation above, is best understood as hawng interrelated aspects, roughly
corresponding to the two elements — cognition dfetton (psychological pro-attitude)

in Sumner’s definition above. One’s response isaiten of “correspondence” of one’s
pursuits, goals, etc., to the convictions one Hasuttheir value. It also involves a
psychological element: one is unlikely to respongitively (in the sense of having, or
forming a pro-attitude) to a goal, or pursuit,tigoes against the affected person's deep
convictions.

Dworkin goes beyond the notion of life-satisfacti@imple, (in the subjective

il.,54

psychological;’” not the normative sense that interests me herg$. i manifest in the

strict priority assigned by him to “ethical integrity”, definedith

“the condition one achieves, who is able to live out of theviction that his life, in its central
features, is an appropriate one for him, that no othehéfenight live would be a plainly better

response to the parameters of his ethical situation, rightted.” Dworkin (1989a: 80)

The introduction of the priority of integrity isceording to Dworkin, supported by a
wide-spread intuition that the negative aspectatling a life against one’s convictions
cannot be outweighed by the positive features cfubstitute life. Obviously, such

outweighing could be acceptable on an account df-weéng, concentrating on the

15 |Interestingly, the issue of life-satisfaction in the psyobical sense is sharply distinguished from the
guestion about the successful life, in Dworkin's revigersion of the Tanner lecture, included in Dworkin
(2000). See especially Dworkin (2000: 241).
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importance of life-satisfaction simple. Thus ethic#egrity is not implied by the concept
of life-satisfaction simple. The priority of intety thesis denies that there can be any
positive features of a life, which are not endorggdthe person. That is why, when
evaluating the well-being of a person, Dworkin Ereful to mention both “genuine
satisfaction and self-approval® as two distinct indicators, and to stress therjtyiof
the ethical integrity of the person.

Defining endorsement aslife-satisfaction, normatively understoodallows to
accommodate both intuitions: the importance of etiibje contentment with one’s life as
well as the priority with respect to this feeling contentment, of one’s normative
convictions about the goodness of one’s life adttst life for oneself. Endorsement thus
defined is an attractive solution to the subjectbgective dilemma in the accounts of
well-being: for one’s well-being it is jointly neseary that one’s life has objectively
valuable components, and that those componentsral@sed. Whether this solution is
correct will be one of the main concerns of thig pamy thesis.

B: what is meant by “genuine endorsement”?

The requirement that endorsement be genuine (deatit) is twofold:>® On the one
hand, it involves concerns with having the endoesmbased on an adequate
information concerning the components of one’s:litais has been called *“the
information requirement.” It has two interpretasora strong one — the “reality” (ideal
information) requirement, and a weaker one — tls#ifjcation requirement (reasonable
belief given the available information). On the eatlihand, endorsement is genuine only
when severe forms of social manipulation (let al@oeercion) such as conditioning,
indoctrination and forced socialisation are nobwa#d to determine the assessment of the
elements of one’s life, and their consequent emgoemnt. The second aspect is
considered the more pertinent, since irrespectivéh@ quality of the information one
has, one’s endorsement is directly influenced bg'®wonvictions, and when the latter
are manipulated, even a perfectly informed endoesgwould not be genuine. Dworkin

stresses the importance of both aspects. His @xpiiention is to disprove a strictly

155 See Dworkin (1989a: 82).
1% Here | am following once again Sumner’s discussion (1996:— 171).
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subjective account of well-being. He, accordinghgists on the importance of theality
condition: the value of a component person P emdois a necessary condition for its
contribution to P’s well-being. In this respect Dio intends to go beyond the limited
information requirement (namelyefeasibility, accepted in Sumner’'s and others’ more
subjectivist accounts of welfare. The second aspeck of manipulation) is more
explicitly defended, since only if all doubts cormiag manipulation of one’s convictions

are dissipated, would the requirement of the pyiaf ethical integrity gain plausibility.

On C how to interpretvaluablein “valuable pursuits, goals, etc”?

What is the understanding of value, presuppose®wgrkin’s account of well-being?

This difficult question will be of central concelater in this chapter. The complications |
will be considering are due to Dworkin’s determiaatto propose a non-subjectivist
account of well-being, while not embracing the-hilbwn objectivity of what he calls the
“impact model” of well-being, premised on a rejettdby him, transcendent
understanding of value. In this connection it ispartant to stress, that Dworkin’s
account is an instance of a widely practiced attampevelop a “hybrid” theory of well-

being: one which takes the middle position betwadnjectivist and objectivist views on

well-being™’

Concerning D In principle, to say of some X, that it is a nexary condition for the
existence of Y, one normally means, among othegyithat X is to exist prior to, or at
least simultaneously with the occurrence of Y. sThiould be so, were we to be
interested in the temporal dimension, and not m éistablishment of the connection
between the two concepts of endorsement and welgbd@he purported connection is
that the concept of well-being has asciisistitutivepart the presence of endorsement by
the person. The normal temporal sequence, howeveagt necessarily dominant in the
case ofevaluatingpersonal well-being. This is so, because the atialn of well-being
may and usually is retrospective. Thus, to say thanhe component of P’s life

contributed to the well-being of P, it might beftiént to establish that P at some point

57 This trend, according to Sumner (1996: 164), has beeadyl present in Aristotle’s discussion of
prudential value, possibly in Mill's discussion of thegler and lower pleasures as well, and is now
manifest in Joseph Raz’s, Ronald Dworkin’s and, possilalmes Griffin’s accounts of well-being.
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in time (before, at the time, or after the occuceenf that component) came to endorse it.
There is, admittedly, some bias in favour of poe-at-the time-of the occurrence of the
component endorsement. This has nothing to do tvéhevaluation of well-being itself.
Rather, it is triggered by doubts of an empiricatiune that a subsequent to the occurrence
of a component endorsement might not be genuinth@rsecond sense of “genuine” as
“not being manipulated”). Notice, nevertheless,ttBavorkin does not in principle
exclude the possibility of having a genuine endoesat, occurring after a not entirely
voluntary adoption of a goal, career, style of,lié¢c. This is supported by the example
Dwokin gives of a child being manipulated or eveitright forced into playing the piano,
which does not preclude that child from genuinelgasing this activity at a later point
in his life.

A further problem is whether to interpret “endorsgrmnis a necessary condition” as
requiring this endorsement to be active (a stroegse, requiring aelf-conscious
involvemenwith the purported good), or rather, that it musteast bepassivelypresent.
The latter is a weaker form of endorsement, whany @ willing engagements
involved!*® Furthermore, as already shown, endorsement asdadfi response to the
circumstances of one’s life can be understood asgbeither simply affective (a pro-
attitude, feeling good about it, being happy wily or as being a cognitive-evaluative
one (when one judges the respective componentsyaebgias good for oneself), or both.
Dworkin himself insists particularly on the cogméievaluative aspect of endorsement
(the priority of ethical integrity over life-satiftion>%), but endorsement as a necessary
condition may make more sense, if the primacy & #ifective aspect is instead
maintained. This has been claimed by some of Dwsldritics°

It should be made as clear as possible alreadyisapbint, that endorsement even in the

active sense of self-conscious involvement witlomponent of one’s life is conceptually

138 On this distinction, see Wall (1998: 191-192).

139 Or, rather, the constitutive role of the ethical integriy life-satisfaction, since Dworkin denies that
there can be genuine life-satisfaction, where this pricgitgompromised. The contrast | am pointing at in
the body of the text is between life-satisfaction, havinggrty as its constitutive part (as it is on
Dworkin’s favouredconstitutiveview on the relation between personal convictions and the Ifepdand

a different conception of life-satisfaction, where intggiig only “the frosting of the cake,” to use
Dworkin's own words (as it is on the disfavoured bgntidditive view of this relation). This distinction
corresponds roughly to the distinction between life-sattgdn normatively understood, and life-
satisfaction simple.

180 Most notably, by Arneson (1999)
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distinct from choice, and autonomy more gener#ky/the above example with the child-
pianist showed, we could have an endorsement obrfgoonent of) one’s life not only in
the weak but in the strong sense as well, evea @utonomous choice has been involved
there. Stronger, endorsement is possible evenififie was thrust upon orfé*
Endorsement is a necessary condition of well-bem@workin’sconstitutive viewof the
relation between personal ethical convictions drel dood life. On the disfavoured by
him additive view, even after distinguishing betwestronger and weaker interpretation
of that view (requiring or not requiring the prigriof ethical integrity, respectively$?
endorsement is not a necessary condition: it ionapt, either all things considered, or
only other things being equal.

Let me stress from the beginning: Dworkin intenddéfend the constitutive view, on
which endorsement is a necessary condition for ditmdHowever, my claim in this text
is that the challenge account of well-being he tgsein fact supports a stronger view of
endorsement — it already becomes a sufficient ¢iondfor well-being, in addition to
being necessary one. Dworkin’s intention, recalloi offer a non-subjectivist account of
well-being. Whether he is successful in defendihg tonstitutive view, without
succumbing to the position that endorsement idfecgunt condition as well, will be one
of the main concerns in this chapter. The leadungstion is: does the challenge view of
well-being allow something to be independently able, before the issue of its
endorsement (only relevant, when questionsewéluating personal well-being are
discussed) is raised. If this is not the cases difficult to maintain a clear-cut distinction
between endorsement being sufficient, and its being a necessary condition for well-
being.

181 Mathew Clayton (2002) distinguishes in Dworkin twotidist ways in which identification with
(components of) of one’s life matter in evaluating howl wak’s life goes. The first is ethical integrity: a
goal, project or relationship contributes to one’s lifeyoifilone identifies with them. The second goes
further: for identification with them is necessary that das freely identified, chosen them as well. The
example with the child pianist demonstrates the difference.

%2rhe distinction between the two interpretations of the tagdiview, as well as their relation to the
constitutive view, is introduced by Wilkinson (1996).i§ lauthor claims that critical paternalism would
have been unacceptable on both the constitutive and the stdditiye views (because both accept the
priority of the ethical integrity of the person, i.e. theopty of her ethical convictions). He shows,
however, that Dworkin has failed to establish the casarfgrview, stronger than the weak additive view,
thus failing to rule out critical paternalism.
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On E: Lastly, what kind of conception of well-being mesupposed by Dworkin’'s
endorsement constraint thesis? | already mentighat the specific account of well-
being Dworkin defends is what he calls the “chajlemodel:” the good life consists in
responding in the right way to the right challengjels intended as a non-subjectivist
model that allows maintaining a distinction betweeititional and critical interests. This
distinction is to introduce objective elements ke tconception, so that criticism is
possible. This conception of well-being is not yudibjectivist either: endorsement is a

163 understanding of well-

constraint, ruling out purportedly paternalistiopfective list
being.

The most important question is whether Dworkin’'s@aot has the resources of meeting
the objections from the impossibility of mistaka €riticism, which has been marshaled

against it. This is the task with which | start Htrgumentative part of my text.

2. Challenge versus Impact Models of Critical Well-baig: The Underlying
Indexed versus Transcendent Value Distinction

Dworkin’s ECT is defended against the backgrouhdis challenge model of well-

being. ECT has been attacked on the ground titeis not allow for the possibility of

mistake.

"If our endorsement determines the issue [whether or not @ydartpursuit, whether coerced or
not, added value to our lives], then it is not possibteut to be mistaken. Our decision to endorse
or not to endorse would settle the matter. But this wauwddte unintelligible a question we could
surely put to ourselves; namely “Did this pursuit add eatumy life? When we put this question
to ourselves, we are not trying to find out whether we hiswvEct, endorsed the pursuit; we are
trying to find out whether we shouthdorseit. And for this question to even make sense it must

be allowed that we could be mistaken about it.” Wall (1998, £#mphasis in the original)

153 The term “objective list” accounts of well-being, is owedPtfit (1986: 499).
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This objection naturally translates to the modelvali. Can it be met? To understand this
critique, it is important to introduce a cruciat the model distinction between volitional
and critical interests.

“Volitional interests” are those, which improve Wwbking whenever one achieves
something one wants. They roughly correspond tesarelsatisfaction account of well-
being. “Critical interests” are those, which impecone’s well-being by achieving things
oneshouldwant to achieve: these are the achievements thaldwnake one’s life worse
not to want® It is a contentious issue whether these interestsespond to the
“objective list” account of well-being.

For Dworkin, failure to satisfy one’s volitional terests leads to a decrease in one’s
volitional well-being. This decrease in volitionakll-being need not at the same time
upset the ethical value of one’s life to oneselbt IS0 with respect to one’s critical
interests: when not satisfied, both one’s critiwall-being, and the value of one’s life to
oneself are thereby diminish&d.Both the ethical value and the success of onfgsalie
thus entirely determined according to Dworkin bg guccess in satisfying one’s critical
interests. The promise of meeting the objectiomftbe impossibility of mistake can be
found here — do critical interests allow one tonfistaken about them and, accordingly,
be criticised for this mistake?

Before directly addressing this issue, let me pount that Dworkin’s work here is not
free from conceptual ambiguities and even confissigrhich make its discussion rather
difficult.*®® Often Dworkin uses “models of value” and “model§ well-being”
interchangeably®” Thus when the value of a person’s life is diseds®workin often
slips into talking about that valu®r the persort®® And this latter is an intuitively

184 See Ronald Dworkin (1989b: 484).

185 See Dworkin (2000: 242-243).

1% Richard Arneson in his review of Dworkin (2000), alsesses this problem:
"As always, Dworkin's prose is elegant and graceful, a sheeryskeésr the reader. This is too
bad, | am perversely inclined to think. Dworkin’s glittegiprose reflects away difficulties that it
would be better to absorb and either accommodate or fightvorkin's gift for phrasing enables
him to construct word bridges that generate the illusiospanning problems and objections that
rhetoric alone cannot resolve....For an example of what Itfagblesome, look at the distinctions
he develops between critical and volitional interests anddagt the challenge and impact models
of critical value.” Arneson (2002:367)

57 bworkin calls the two models (challenge and impact) modetsiti¢al well-being, models of ethical

value, models of critical value, and uses these terms interchéngeab

188 See once again Dworkin (1989a: 80).
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plausible understanding of personal well-being &sindt from the value of life.
Moreover, Dworkin does not take the value of ldebe impersonally judged. Rather, for
him the value of life is evaluated from the perspecof the person, whose life is
concerned; the same is true for personal well-bedgy the other hand, in denying that
volitional well-beingcontributes to thealue of one’s life to onesglie clearly intends to
distinguish the concepts of well-being and valua bfe.

A suggestion that the concept of well-being refersolitional well-being only, while
what Dworkin refers to asritical well-being is more aptly designatedths ethical value
of a lifeis not satisfactory, since it makes an implausthétinction between what is and
what is not in one’s self-interest. Since Dworkixpkcitly identifies well-being with
satisfying one’ s self-intere$t’ in denying that the satisfaction of one’s critigaterests
contributes to one’s well-being, and insisting thatontributes to the value of one’s life
instead, one denies that it is in one’s self irdete satisfy one’s critical interests.

In conclusion, the concepts of personal well-bejagerally and that of a value of life for
the person whose life it is, are inter-defined, #reddistinction between them unclear.
Back to the distinction volitional/critical intertss It is here that our interest lies: it holds
the promise of deflecting the objection from theossibility of mistakeEndorsement
plays different role in specifying the two types ioterests. For volitional interests
endorsement of (desire for) certain pursuits i$1l@ohecessary and a sufficient condition
for them to contribute to one’s volitional well-bgi For the critical interests
endorsement is only a necessary condition for tmitribution to the critical well-being
of the person. The interesting question is: doetoesement as a necessary condition
allow for the possibility of mistake?

The position “critical interests require endorsethenfar from obvious. The prima facie
plausible description of the critical intereststigmt they are distinguished from the
volitional interests precisely on the ground thagsence of endorsement (where a degree
of volition, undoubtedly, does play a part) does not constituten. They are naturally

%9 1n Dworkin (2000: 247) discusses the question abautetation ofself-interest(in both volitional and
the critical sense) to morality. For him the two types efl\veing (volitional and critical) are identical
with the two types of self-interest (volitional and @éti, respectively).
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judged from a third-person perspective: that ofresonable onlookéf° Precisely this
third-person perspective accounts for how one cbelanistaken about what is good for
him: whether a pursuit actually advances his @itigell-being and the value of his life.
In this sense, critical interests could be intetigteas those interests, that a benevolent
critic would deem essential for the critical wedlthg of a person. Such is an “objective
list” account of critical interests and well-beighas the undoubted advantage, that on it
the concepts of a mistake and a critique make semsecould in principle be mistaken
about what is in one’s critical interest, and hidaised'* from a third-person perspective
— that of the reasonable on-looker. Bringing in thest-person perspective —
endorsement, as a necessary requirement for tiitteaests, nourishes the suspicion that
Dworkin’s challenge model is not objectivist enougind does not allow for the
possibility of mistake and criticism.

This traditional understanding of critical intesgshowever, is opposed by Dworkin on
the ground that it presupposes an implausible motetitical well-being — namely, the
“impact model”. On the impact model, ‘the impactaoperson’s life is the difference his
life makes to the objective value in the wortéf Dworkin opposes to it what he labels a
“challenge model” of critical well-being. Accordintp it, the good life consists in
responding in the right way to the right challengegood life has the inherent value of a
skilful performance.’ This inherent value is detered “within lives.” Dworkin (1989a:
54, emphasis in the original) The critical inteselsere are already determined “within”
the individual lives, and not in terms of a lifedatput in the world. But if critical
interests are thus determined, does that allowh®possibility of mistake and criticism?
The natural standpoint for criticism of mistakeghat of the benevolent critic, or the

reasonable onlooker, is abandoned. An advantafjgsomove, according to Dworkin, is

0 The objection from the impossibility of mistake Wall oduced precisely after distinguishing two
perspectives from which the question whether a pursuiribated to the well-being of a person can be
addressed: that of the reasonable onlooker and that of thengeireself. ECT privileges the personal
perspectives, but it is only from the reasonable onlook&rspective that this question makes sense at all.
From the first-person perspective it arguably does ndtensense to ask whether one should endorse a
component of one’s life as contributing to its valuetis life.

1t is not entirely clear what stands behind “critical” in DWin’s critical interests: whether they are
critical for the success of one’s life, or whether one cowddctiticised for not adopting those goals,
projects, etc., that would make one’s life go best. Botmatations are relevant: the ambiguity here may
be lucky, though it hardly furthers the aim of analytatity.

172 5ee Dworkin (1989a: 55).
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that the challenge account of well-being is thusgeaent with the favoured by him
“indexed account” of value, as opposed to a “trandent account” of value.

A further, connected feature of Dworkin’s challeng@del is that endorsement is a
necessary condition for well-being. Thus the olpyeelist account of critical interests
(and of critical well-being) is left behind. Crulliafor the purposes of Dworkin here,
however, the difference between endorsement beirsyfiicient (as in the case of
volitional interests) and its, less ambitiouslyingeonly anecessargondition (in critical
interests) still allows for the possibility of migte. Precisely this charge: on Dworkin’s
challenge model, where endorsement is a necessadjtion for an option to contribute
to one’s well-being, mistakes are not possible,inisthe focus of my subsequent

discussion.

3. Indexed Value: Weaker and Stronger Interpretations

Several questions should be first addressed. Futsat is an indexed ethical value, as
distinct from a transcendent one? Secondly, whaipgealing in the indexed account?
Thirdly, if this account is not without an initiplausibility, does it allow for meeting the
objection from the impossibility of mistake? Thesaser to the charge that the challenge
model (and endorsement as a central element ioaithot meet the impossibility of
mistake objection will depend on whether the inde&ecount of value (which grounds
the challenge model) allows for mistakes and dsiicin determining where one’s
critical interests lie.

On the impact model of well-being, ethical, pemomalue is tied to the impersonal
value a life produces (its “product vald&). Because of this, ethical value is
“transcendent” (outside, irrespective of) with respto the circumstances of the life, in
which it is produced. On the challenge model, oa tlontrary, the close connection
between the ethical and impersonal value is brokae.life’s value is not exhausted by
the impersonal value, by the product it produces,Has the further value of a skilful
performance or a response to the challenge okaAi§ a result, this latter value quite
naturally is indexed to the particular circumstanoéthe life at stake. This, Dworkin is

intent to show, does not threaten to render theevalf a performance - the way the

173 Dworkin (2000: 258)
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challenge of a life is met, subjective. One coulgbably still meet the challenge of one’s
life, as indexed to one’s particular circumstantes greater or lesser extent. Thus one’s
life can still have greater or lesser “objectiv€u{ not impersonal!) value, even if this

value is “indexed” to the given circumstances.

3.1. The Two Interpretations

Can this last claim be sustained? To answer thastopn, a closer look at Dworkin’s
“indexed” account of ethical value is needed. As flevel — the level of value, Dworkin
again helps himself to endorsement as explainiagitfierence between his account and
the transcendent account of ethical value. Ondtierlit simplyaddssome value, when
present, to the otherwise entirely impersonal valde the former, it is already a
constitutiveelement of value itself* Dworkin also suggests that on his account not
simply the presence of endorsement, but tiipe of objective value a pursuit should
possess, in order to qualify as a contributor eowvifell-being of a person, is ofdéferent
kind than that on the transcendent account.

Distinguishing two interpretations of Dworkin’s iexed account may help understand
this puzzling “different kind of value.” A weakemnterpretation - endorsement as
necessary but not sufficient condition for ethiealue, is suggested by Dworkin's
example of the religious life and the life in piait’”> Even though life in politics may be
more valuable per se (meaning objectively sohid tife never becomes endorsed by the
person who leads it, its value is if not entiredgt| then at least greatly diminished. The
indexingof an independent value is done by the presen&edhendorsement: it has a
constitutive role for the indexed value.

This weaker, necessary-condition-interpretationirmfexed ethical value does not fit
Dworkin’s rejection ofcultural paternalism. Cultural paternalism could be justifion
the ground that a challenge of life is more valaabhhen chosen from a list of
(deliberately pre-selected by someone else), inwbgely valuable options. Dworkin

dismisses such possibility, because it misundedstais challenge model of critical well-

174 See Dworkin’s discussion of the distinction between thditimd and the constitutive views on the
‘connection between our convictions and the goodnesseofiibs we lead,” Dworkin (1989a: 50). This
discussion introduces the topic of paternalism: what foifrasy, are permissible.

7> Dworkin (1989a: 79 —80).
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being profoundly. Accordingly, we should dismis® tiweak understanding of indexed
ethical value — it could not ground the challengadel. On that model, according to
Dworkin, there is no correct answer as to what is a valuaiflallenge, independent of
the personal choice of that challeng@éne only ‘standards,” determining what can count
as a right challenge, are tappropriate circumstancef®r people to decide how to live,
and they are not to be determined by consultingesmamscendent standards$.

This | call the strong interpretation of indexedwa It is, | believe, the interpretation

favoured by Dworkin. On it, “divorcing ethical vaidrom ethical choice™’

is rejected.
The right model of ethical value should fuse vadne choice. Here, accordingly, the role
assigned to endorsement is much greater: ¢oisstitutiveof ethical value in a strong
sense: it is already both a necessary asuffecient condition

Notice that on the strong interpretation of indexeaue, the term endorsement is
misplaced. It suggests that some independent frggarsonal choice value is made to
contribute to the well-being of a person by thatspa endorsing it. This is obviously not
so on the strong interpretation, since the chofcth@ person is whanakesthe ethical
value into what it is. Ethical value is indexedatpersonal choicef value.

On the strong interpretation, personal chale¢erminesethical value, but may be only
partly: Dworkin is again not entirely clear on tpsint. It is an open question what kind
is that part of ethical value, which is not detered by the choice itself. There should be
something, beyond personal choice, at least patdtermining the ethical value:
Dworkin’s ambition, recall, is a non-subjectivighieal value, and full determination of
ethical value by personal choice could hardly yield The objection from the
impossibility of mistake — which is a different way saying that Dworkin’s account of
value and well-being is subjectivist, is hauntitg tindexed account of value on the
strong interpretation analysed here.

Whenendorsement becomes a sufficient conditmnvalue to contribute to well-being,
this is disastrous for the central distinctiontwé thallenge model — critical and volitional

interests. They cannot be distinguished, becaudeofib the presence of endorsement (or

78 Dworkin does not specify in detail what are the standeedsrmining those appropriate circumstances,
except that he maintains that some of the circumstances are twrbatiuie, and among those concerns
with justice are to play primary role.

7 Dworkin (1989a: 85)
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here betterchoicg of a pursuit is already a&ufficient condition for that pursuit
contribution to one’s well-being. So, if Dworkinviaurs the strong interpretation of
indexed ethical value, his challenge model becomesodel ofvolitional rather than
critical well-being, where the objection from thepossibility of mistake cannot be met.
The argument is simple: (1) one cannot be genuimaltaken about one’s volitional
interests (one can, of course, be mistaken abeutaittual issues of what are the means
for serving one’s volitional interests, but not abdhe standards, establishing what
counts as one’s volitional interests in the firéace), and (2) nothing distinguishes
systematically volitional from critical interestsnce both have endorsement as sufficient
condition, (3: conclusion) one cannot be genuimaistaken about one’s critical interests
as well.

This is not the end of the story yet. If it is pb#s to specify somexternal constraints
on the personal choice (endorsement) of value dijsction could be met. Such at least
prima facie possibility | see in Dworkin’s specditon of the right circumstances for a
choice of a valuable challeng€.After all, if one’s life goes best when one resp®in

the right way to the right challenge, this impltbat one could respond in the wrong way
to the wrong challenge, i.e. be mistaken. Is tleisponse to the objection more than

rhetorical?

3.2. The Appeal of Indexed Value

Let us first see what is appealing in Dworkin’s @aat of indexed value, and whether its
appeal justifies the risk involved in blurring thistinction between critical and volitional

interests.

The argument in favour of Dworkin’s account drawteasively on the shared conviction
that

“there is no such thing as the single good life for evezytimat ethical standards are in some way
indexedto culture and ability, and resource, and other aspectsed$ oimcumstances, so that the
best life for a person in one situation may be very diffefremb the best life for someone else in

another” Dworkin (1989a: 48 emphasis in original).

178 will extensively discuss this issue in the next section

130



The indexing of ethical value is plausible, becatis#iegedly accords with the fact that
different types of life can be of value: it maké#ld sense to say that there is only one
type of good life, which is good for different péepn different cultural and personal
circumstances.

My claim is that all that this argumentative mov@adlishes is that people can have
different lives, which lives nevertheless can imgiple all be good for those people. It
does not say why these differences should nechsdagi explained by thoroughly
indexing value to the circumstances of those lives. equally plausible explanation
would be that value should not be confined to dngls type, but rather, that there are
many ways of good life, realising diverse valuesctBvalues might still in a sense be
transcendent. A pluralism of transcendent ethiedler could, instead, be the answer.
Dworkin’s further argument for the indexed accoreites on the shared convictions that
not only can we have different kinds of good lifet that the good life for us is somehow
indexedto the particular circumstances of our life. TresDworkin’s response to the
anticipated objection above that there can be ngoond ways of life, realising plural
transcendent values. If there is a case in favbthieoindexed account, it should trade on
those latter convictions. The idea is not implalgsdn its face: certainly, one can expect
that the good life of the stockbroker will be dréat from the good life of the wildlife
preservationist, and the difference will be expddile at least in part in terms of the
different circumstances of their respective lives.

Dworkin’s point, however, goes beyond that shargdition. It is stronger, and revealing
of his position. Ethical value for him is a functi@f a “personal response to the full
particularity of situation”, where there is “no gla right response, just a set of the¥@.”
More radically, ethical value is a matter ahéaking ethical value from nothing"*
(emphasis added) Notice again the distinction ¢ivtidworkin does not find necessary
to notice, even less to discuss) between thesevassuggestions. The former makes
value dependent onrasponsewhere there should be some standards for a milpima
satisfactory response, if not for an optimal ond)ile on the latter, value is a matter of

creatio ex nihilg where no comparable standards are in principddable. One wonders

179 Dworkin (1989a: 66)
180 Dworkin (1989a: 64)
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what is left from the initial “right response toetlright challenge” formulation of the
challenge model: no single right response, jugitatthese and no right circumstances —
rather creation from nothing. Recall that it was thight response to the right challenge”
formulation, which was holding the promise of disding the objection from the
impossibility of mistake. May be its role was onfietorical, after all. With the
disappearance of the right response and the rightinostances of the challenge,
however, the possibility of mistake itself dissgmtand thus the objection from the
impossibility of mistake cannot be met.

Neither of these ideas, | believe, is implied by sliared conviction that value is indexed
to the particular circumstances of our lives. Oaeld imagine a world in which there is
a single right response to one’s given circumstsinddife, which response could endow
this life with value. There is no a priori reasorstippose that our world is not such.
Nevertheless, a further, important consideratiory meveal why the suggestions above
are initially plausible. They might be implicatior$ the correct observation that the
value of a life should not entirely depend on itsuumstances. Since one’s circumstances
are mainly a matter of luck, if the value of ondife depended entirely on its
circumstances, the value of one’s life would also & matter of luck. And this is a
morally unacceptable position. The role of persamalice of value here may be thought
to be in making the value of life not entirely dedent on luck in one’s circumstances.
Since we do not believe that ethical value shoeladtdntingent in such a way, we might
be willing to embrace the personal choice solutibhe second, more radical idea of
creating ethical value from nothing obviously gbeyond the idea of indexing valte
the circumstancesf one’s life. The indexing of value here is ditgc¢o radical personal
choice and is not mediated in any way by the circumstanaf the choosing person’s
life. Not so in the case of the more modest idebaving a set of acceptable responses to
the circumstances of one’s life.

It seems to me that Dworkin’s account of indexddoad value encompasses elements of
both of the discussed “implications” of our shapesviction that the good life for us is
somehow indexed to our circumstances. His indexbita value involves a double

relativisation of the good life for a person —t®aircumstances and to personal choice.
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The main reason one may be resistant to such a, wakang ethical value as fully
indexed (in the sense of this double relativisatiorthe circumstances of lifend to
personal choice of value), is that it threatensetaler the idea of normativity of the good
incomprehensible. It would in effect deny that eswre in principle general. The idea of
being guided by entirely private rules (reducedrie’s own convictions), determined by
entirely private good (fully indexed or identicaltivone’s circumstances), makes little
sense.

A connected consequence of this double relativirats that the possibility of being
mistaken about what is good, or of value for oriés also becomes incomprehensible: it
is denied that there are some general standardsatideas from which constitute a
mistake. How can one be mistaken about what is ,gibdtis good is good only and
exclusively for oneself and is being judged as good once adanoneselfalone?
Dworkin owes us an explanation how the fully indéethical value can be general in the
minimal sense, required to make intelligible théiaars of persons. Acting for reasons,
believed by the acting person himself to be camstit by fully indexed values (in the
sense of the double relativisation above) is ufligtiele.

Dworkin seems aware of the problems with such atipoasand | take the distinction he
introduces between two types of circumstancesfeftti be an attempt to remedy these
shortcomings. He distinguishes between limitatiansl parameters of the choice of a
good life, and within the latter category, betwdwmd and soft parameters. It is time to
briefly consider whether this move helps to defldbie objections from the

unintelligibility of fully indexed values, as wedls from the impossibility of mistake.

4. Limitations and Parameters of Good Life.

Dworkin’s distinction between limitations and pastears of choice of a good life is
meant to solve a two-tier problem.

On the one hand, is the problem, that if all cirstances of the choice were considered
limitations on realising maximum value in one’s life, this weumply a transcendent
view of impersonal value: its realisation is hireléby the circumstances of a given life.
If some of the circumstances (Dworkin dubs themapwaters, as distinct from
limitations) are taken adefiningthe challenge he is facing, specifying the crétdar a
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successful performance in meeting this challengkthus determining what counts as a
good life (or value) for that individual, one actepn indexed account of value.

On the other hand, the problems discussed abovegenm¢hen the challenge is fully
indexed to one’s circumstances-as-parameters. &hmedy is to postulate that some
parameters of choice should be takennasmative setting someexternal standards
(deviating from the circumstances at the momentth@ choice of challenge and
specifying what the right circumstances should foe)goodness of a life. The problem
with this suggestion is that the normative paransete the challenge model should still
be determined fromwithin” the lives of the persons (they are assigned sucbrmative
statusby the persons themselyeand thus cannot be external in a sufficienthprsg
sense.

4.1. Normativity through Parameters?

Dworkin further distinguishes hard and soft pararet‘Hard parameters state essential
for a specified performance conditions: if they arelated, the performance is a total
failure, no matter how successful it is in othesprects.” Soft parameters also define an
assignment, but they are not each separately edsttthe success of performance:
failure to meet them can be compensated for by inggeb a higher degree the
requirements of another soft parameter or hardnpete® of the choice of a challenge.
The hard parameters seem to hold the promise ngibg in normativity, as a constraint
on the choice of life. They specify the essenti@nditions for a successful
performance/meeting of a challenge: if one failsdtisfy those conditions, one has failed
in meeting the specified challenge. However, sione himself determines which, if
any!® parameters are hard for him, and for how longyel$ as judges his own success
in meeting them, again the prospect of an extecoalstraint, indeed of normativity
disappears, and the possibility of mistake withfithe determination of the right for the
individual person “mix” of realised value - how nfluone has met the requirements of
the many collectively necessary conditions or “paters” for a successful life, - is
thoroughlyindexed(internal) to him, it could hardly count as a stard, against which

mistakes can be judged.

181 Dworkin (1989a: 70)
182 According to Dworkin (1989a: 70) most people believe thapaameters that define the success of
their life are soft.
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Let me also point out that besides the theoreficablems it presents, the picture of
thoroughly indexed ethical value rests on an imglala phenomenology. People tend to
accept that at least some parameters of theirtisituare hard, external to them and
inflexible, not open to constant redefinition. Thdgfine the main features of their
identity. Their identity might be multiple, but ghwould only show that one accepts
many parameters as hard, not that one does nqitaate

“Normativity” brought by soft parameters in uniligible. One could hardly plausibly
claim that the aspects of one’s situation one dhdseides to define the success of one’s
life, confer goodness on it. Such goodness would be entiralgxied to the given
situation, the given person, and his given conerdi about what should be the
parameters that define it. What the goodness lereaduld be unintelligible from any
other perspective than that of the person choogiagparameters, in the exact moment
and the exact circumstances, with the exact caowt he is choosing them. Such
normativity would be unintelligible for the perstimself as well. One cannot form an
idea of what would be good, or of value for hmmJesshe were able to see it as a good
independentlyof him deciding it is good for him, i.e. as a nfoly indexed, in some
respects general good or value. This shows thefbilat all parameters defining the
success of one’s life are soft, toiheoherentas well.

It is thus necessary to bring into the challengeleh@ome elements of ‘transcendent’
value!®® But since the challenge model is premised on iedekoth to one'’s

circumstances and to personal choice of right engk value, bringing in such elements
of transcendent value may render it incoherent. filblem we started with was that
unless Dworkin can successfully introduce some reateconstraint on the otherwise

unconstrained choice of value, he could not maintla¢ crucial for his account of well-

183 The parts from Dworkin (1989a), where Dworkin dismss the continuity/discontinuity strategies of
reconciling the personal with the political (impersonal) pective, where he criticised the discontinuity
strategy, defended by contractarians like Rawls and Scanlonsglyecn the ground that it doast allow
for justice to have normative force, have been omitted frenchiapter in Dworkin (2000). Note especially
n.23 in Dworkin (1989a: 34 —35) * ... the interpretive vemsof the argument [for a political conception of
justice] ends back where we began: needing an independernftampretive argument for the categorical
force of a political conception of justice.” | take the mainbpem of hisTannerlectures to be precisely
how to account for theormative forceof a conception of justiceyithout either succumbing into a
“transcendent” account of value, nor falling back within tkiéscontinuity strategyThe attempt to tame
and surpass the instability of this position is what esake lectures so challenging.
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being distinction between volitional and criticakerests. The “softish” parameters did

not help here.

4.2. Justice: The Universal Normative Parameter?

Dworkin does have an argument | have not yet censd] which might vindicate the
challenge model - the argument from justice asranative parameter. Justice, according
to Dworkin, is a normative parameter, which brimgsernal constraints on the personal
choice of a right challenge, without introducingyaranscendent valu®? Justice is at
least a soft parameter of our choice: we cannanally lead good life in circumstances,
which are short of being just.

My claim is that though justice may constrain tleesonal choice of a challenge without
introducing some transcendent value, it cannotgafftly determine the right challenge
one is to set for oneself. One criterion of susdaghis respect is that it should allow us
to systematically distinguish between volitionatlamitical interests. It is again not clear
how the introduction of justice as such a constra@hps in this respect.

Firstly, the way justice (just distribution) is demined, is insensitive to that distinction.
Let me explain why. The just distribution of resoes, (for Dworkin it is an equal one),
is determined by measuring the opportunity cost®ra’s choices for the rest of the
community. These costs to others, establishing mueh of the community’s resources
are legitimately one’s own, is determined by a rearkechanism, where the preferences
of all the members of the community set the pri€aifferent resources. The market
cannot discriminate between preferences, promdkiagritical interests from promoting
the volitional interests of the members of the camity. This is precisely what makes
the market the best devise for determining the dppdy costs: here onshould not
discriminate between simple preferences (volitiangrests) and convictions about the
good life (critical interests). Any attempt to dngfuish them frona different than a first-

person perspectivavould involvepaternalistic interferencevith the choice of valuable

184 Dworkin’s claim that justice is a normative parameter foméhout being dependent on transcendent
value, is challenged by William Galston (2001: 611). Hentdaihat Dworkin offers a single conception of

justice as constraining the good life in all times and socjetieEh rules out many substantive conceptions
of virtue and the good. He concludes: “If the conterjusfice is transcendent and if justice is one of the
parameters of good lives, then the content of good livde that extent transcendent as well. If so,
Dworkin is offering a more classical foundational account dificet and politics than he has yet

acknowledged.” Galston (2001: 611)
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challenge. Thus the market mechanism of determirivg just distribution of the
communal resources, is set to wintam the perspective of the persons, who are chgosi
challenge for themselveand not from some external point. The result ftbma process:
just distribution of resources, is to serve as @astraint on the acceptable ways of life,
bringing in an external (determined by the commumis a whole, oneself included)
normative element in the personal choice of an@pyate challenge.

It is not clear, however, how the result of a pes;ein principleinsensitive to the
distinction between critical and volitional intetsscan help maintaining it. It is not clear
how justice as a constraint can somehow “creats’ distinction out of nothing, if the
way justice itself is determined is insensitive ito Certainly, justice does not itself
exhaust what people believe is in their criticalerest, though surely it sets some
constraint on how much one can “spend” on whatlmieves are one’s critical interests.
This constraint, however, is purely formal, in effstating: do not exceed the limits of
your fare share of resources. As such it canneesible substantive issue of determining
the criterion for the correct application of thetdiction between volitional and critical
interests. It does not show, and is not intendeghow, how the good (the critical
interests) as distinct from the simply volitionatarests, can be derived from the right
(the just distribution of resources). It only shaWat the right limits the good.

The suggestion that the distinction critical/valital interests is determined by whatever
happens to be the just distribution of resouf€es;ould be thought supported by
Dworkin’s thesis that “justice limits ethics,” whenterpreted as “the good life for a
person is partlydeterminedby what are the resources, which are legitimatéigt t
person’s own.” But even if so, it seems not enofgyhdetermining the criterion for the
correct application of such a central distinctiar &n account of well-being, as the
distinction between critical and volitional intetesWere it to be sufficient, it would turn
out that one is not allowed to satisfy those of' ®welitional interests, which are not in
one’s critical interest to be satisfiél. If the just distribution of resources sets the

185 Dworkin’s position comes close to this suggestion:
“Ethical liberals believe that theharacterof people’s critical interests depends upon justice: they
cannot know, in adequate detaihattheir critical interests are, until they know, at least roughly
what distribution of resources among them is just” Dwo(RD0O0: 278, emphases added)

186 Recall that for Dworkin it is in one’s critical interest have some of one’s strong volitional interests

satisfied.
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dividing line between volitional and critical inests, the satisfaction of volitional
interests as such (not as part of one’s critickdrests) is excluded a priori: one can
legitimately pursue only those ways of life, whidhaw only on one’s fair share of
community’s resources. Since what ultimately detees one’s success in life is one’s
success in one’s critical interests, and one’s share is exhausted for satisfying one’s
critical interests (by definition, the critical arests are those and only those, satisfied
using one’s fair share of the communal resources)i® never permitted to satisfy one’s
volitional interests simply as volitional interegésnot being in one’s critical interest to
be satisfied). This is unsatisfactory, becauss éléarly against Dworkin’s intention¥,

to defend both volitional and critical interest&da separately as legitimate concerns
both for the individual and for the community. Tlésa strong reason to insist that the
distinction between the two interests be determirmsd introducing some other
substantive normativeriteria, constraining personal choice of appraerchallenge.
Justice, let us admit, seemed a suitable candittateplaying that role, since on
Dworkin’s theory it is the only parameter normatfee all individuals (even if it is not a
hard parameter for all). Were this move to be ss&fce, it would have allowed us to at
least initially deflect the argument from the imgpibdity of mistake One would be
mistaken in believing that something is in hisicalt interests, if it required more than his
fair share of the communal resources. It would Felse answered the argument from the
unintelligibility of a fully indexed value - juste&c would be constraining the choice of
challenge, thus introducing an element of a ndy fuldexed value.

However, this argument would have only initially tméhe objection from the
impossibility of mistake - normative constraint personal choice of value, such as one’s
just share of resources, would not be sufficientdistinguish between valuable and
valueless use of one’s share. One’s life could emably still lack value even though
one did make usenly of one’s fair share of resources. Thus, evenafalgument from
the justice as a normative parameter is soundwaned still need a further normative

constraint on personal choice of value, in ordernmeet the objection from the

187 Dworkin (2000: 245) is careful enough to point otigttthough the defence of his type of liberalism
depends on concentrating on the critical as distinct frontivadil interests, the liberal community should
be concerned with improving its members’ life in the timtial sense as well. This is so, because people
have reason to care for their life in both the volitional taedcritical sense.
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impossibility of mistake. | believe | have alreadigcussed all the candidates for this role
proposed by Dworkin, and found no convincing arganier meeting this objection.

Given the arguments for the insufficiency of justas constraining the personal choice of
challenge non-indexed value, and given the abseinaenore plausible candidate for that
role, one has to admit that Dworkin has failedgtablish the coherence of the challenge
model of critical well-being. To repeat, the prohlés, that on the underlying that model
indexed account of value, value is thoroughly iretexo a personal choice of value,
which, when left unconstrained, makes choice ai@efft condition for value.
Accordingly, the distinction between volitional andtical interests is blurred: for both

endorsement [choice] is a sufficient condition.

5. Cultural Paternalism and the Endorsement Constint

One of the reasons | opted for the strong integpicat of indexed ethical value was that
only on it Dworkin’s challenge model of well-beingiles outcultural (substitute)
paternalism This paternalism aims at removing worthless aptiand their substitution
with worthwhile ones, so that people are aided heirt choice of valuable life.
Acceptance of such paternalism, according to Dwogrkwould show deep
misunderstanding of his intuitively plausible moa#lwell-being. But why is cultural
paternalism believed to be hostile to good life? there something intuitively
objectionable in having to choose one’s life frortish of paternalistically pre-selected
options - cultural paternalism’s aim?

The intuitive reaction against cultural paternalisas to do with the thought, that one’s
success in life depends crucially on one beingnadtbto take the credit for defining the
challenge of one’s life according to one’s own dotigns. If one’s choice is limited and
defined by a pre-selection of the options to belabke, one is denied the opportunity to
take the credit for one’s choice of way of life.uCially here, the credit is greater, where
the risk of mistake is present. The problem witbhspaternalism then is that one cannot
be given the full credit, and accordingly, be hedgponsible, for the choice of one’s life.
This is not immediately obvious. Consider that &is tmost sophisticated form of
paternalism, besides the requirement that one ehamesrthwhile (component of) life, it
is also important, that one chooses one’s wayf@fdut of one’s own convictions that it
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is worthwhile. One only is denied the opportuniyférm wrong convictions, given that,
ideally, one is not offered any worthless optiohsla(one chooses from a deliberately
tailored list of objectively valuable options). Thihe ethical integrity of persons is
preserved: they are never made to act againstdiweirconvictions as to what is good for
them. There should be something else objectionabteltural paternalism, not directly
connected with the threat to the priority of thkied! integrity of the persons. May be it
could be found in those aspects of endorsement ghabeyond the requirement of
preserving the ethical integrity of persons.

In the analysis of the definition of endorsementldimed that Dworkin wants to go
beyond the understanding of endorsement as avosiignitive/affective response to the
valuable components of one’s life. It should nowdbear why. If one accepts such a
definition of endorsement, (1) cultural paternalisvould not be excluded, and (2)
endorsement itself would not be taken @mnstitutive of well-being. For cultural
paternalism, as we saw, does not deprive one gbdlsibility of forming such positive
evaluative/affective attitude towards the pre-gel@options, and it does not threaten the
integrity of persons. They could not normally (un@enditions of successful cultural
paternalism) form convictions, which could hindéeit genuine satisfaction with the
available worthwhile options.

The important difference between cultural patesmjiand the challenge model, is that
only on the latter one could have failed to enddngeworthwhile life, and in that sense
the credit for endorsing it is one’s own. The sgscef one’s life is truly of one’s own
making, only when one can take tiodl credit for choosing a worthwhile life, and living
up to its standards. Notice that one can still @keedit in leading a good life, even if he
did not choose it entirely on one’s own. Thus, sliecess of one’s life is a matter of
degree, which is partly determined by the degreeviiicch one is responsible for its
choice (given that the choice is right, of cours@®he cannot have a successful life,
however, if one cannot take even in principle amgdit for choosing it, since all the
options were (equally) worthwhile, and one had dolgtretch his hand and grab one of
them, irrespective of which one exactly he actuaiided up choosing.

Thus the objection against cultural paternalisrtiné on itendorsemendf a worthwhile
component of one’s life loses its significance. &sément becomes an automatic
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response. If one cannot in principle in these onstances be mistaken, it does not make
sense to deliberate and form convictions — they mawer be mistaken! Endorsement
under such conditions is a response to an indepénddue, which could only fail to
emerge, were the individual to suffer from somenitdge or psychological defects. In
short, endorsement makes sense only in situatishere it is possible for one to be
mistaken about which life is worthwhile. Only thevae could truly behe author of
one’s life, and the ultimate source of its valti@e full credit for the creation of value
cannot be entirely one’s own in circumstances, wineprinciple no mistakes could be
made: one is deprived of the challenge involvecr@ating this value.

Precisely at this point | find Dworkin’s positioruzeling, even paradoxical. We already
established in a previous section that this streiegv of endorsement (not simply a
positive response to the components of one’s fifa, even identical with priority of
integrity), renders implausible the challenge mazfelell-being precisely on the ground
that mistakes and criticism are not possible thérkat Dworkin finds objectionable in
cultural paternalism from the point of view of thkallenge model, however, can most
plausibly be described exactly as “impossibilitynuitake.” This is hardly coherent.

One could object that | have misunderstood, orntespreted the reason Dworkin finds
this type of paternalism hostile to his accounts ldbjection might be not that the
challenge of choosing one’s life is blunted wherong options are removed from the
choice set. Rather, he might instead object thattiallenge is made less “challenging”
because of the reduced diversity of the optiommssible effect of cultural paternalism.
But this could not be a principled objection agamdtural paternalism - the aim here is
not to reduce diversity, diminishing the opportigstfor an interesting challenge. If it has
that effect, it at best is an undesirable sideegffenintended consequence. Were there to
be such undesirable consequences, this couldyjukgfprohibition of paternalism out of
efficiency considerations, not out of principle.eraim of cultural paternalism, recall, is
to remove the bad options by substituting them withrthwhile ones. Precisely this is
found objectionable from a Dworkinian perspecti¥ad the best explanation why is
such substitution objectionable is that endorsemmakes sense only when the possibility

of mistake is present - there is no challenge, wherpossibility of mistakes is removed.
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(It is a further question whether endorsement,raferstood by Dworkin, allows for the
possibility of mistake - as already pointed ous, psition does not seem coherent here.)
If this is a sufficient ground for rejecting cultdipaternalism, will it also be a sufficient
ground for demanding from political authoritiessopply bad options - in the extreme
and unlikely situation, when they are altogethessinig?®® In this way, the opportunity
for a choice of a more interesting challenge wauity be enhanced. If this may sound
absurd‘® why is not absurd Dworkin’s objection against atai paternalism'3°

Let me admit, for the sake of the argument, thatimgrpretation above of the intuitions
behind the rejection of cultural paternalism is festhful to Dworkin’s own intentions.
After all, he has allowed for short-term paterrtadisneasures, as well as for liberal
education, which can be taken as a form of cultpedérnalism. His main objection is
against longer-term paternalism: it may weaken pleesons’ capacity for critical
reflection thus rendering the subsequent to such patern@miorsemenhon-genuine
(not based on convictions that are truly one’s owit)is is the charge that cultural
paternalism is manipulative, piping the thoughtsafeone else into the thoughts of the
persons. The convictions, formed in this maniputativay, even if not conflicting with
the ways of life, available in those circumstanaed adopted by the persons with those
manipulated convictions, would not enhance thegmie of the persons, since they
would not be their own convictions in the first qga

If this is Dworkin’s objection, | find it even wkar. It is not clear in what ways exactly
would the availability of more good options, ane tieduction of bad ones (1) threaten
one with forcing him to form non-genuine convictor(2) threaten one’s capacity for

critical reflection.

188 Raz’s response to the objection against his paternalism tteahdves evil options thereby preventing
people from freely avoiding them is that any governmentabmads unlikely to remove all the evil or
worthless options. And even if some of them were, the capaciteded to avoid them, which could not be
developed if they are indeed missing, would then be vwasthiRaz (1986: 380-381).

189 Some, following Mill, may not find this suggestiobsarrd. They might think that mistakes are good for
developing one’s critical capacities for reflection, may be conduoiwdiscovering the truth, etc. So the
government may have the duty to supply bad options whenare altogether missing. This is beside the
point here: if it is indeed the case that all bad optiongear®ved, one would not need such capacities
either. Not that this is a likely scenario. But then weeh&az's response: there is nothing bad in
eliminating bad options— enough of them (fortunatelytfar critical reflection fans and unfortunately for
the die-hard perfectionists) will remain anyway.

19 My argument, clearly, is a reductio ad absurdum. As siaieveals and challenges certain basic
features of the criticised view. Obviously, for the purpadfagfuting the latter, Raz's own argument — bad
options are unlikely to disappear altogether, is goodgmou
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Concerning (1). Consider the situation (a) where @ provided with more valuable
options (substituting the available up to this pomon-valuable options), against the
background obnealready having formed one’s own convictiohsthis case, one would
be required, even forced, to leave behind one’sngraonvictions. This would
presumably be unacceptable, because one’s newatioma would most probably not be
genuine, or at least would be suspect: they migivehbeen produced by an adaptive
mechanism of adjusting to the manipulated enviraimé&nder such conditions of
coercive paternalism, one’s ethical integrity wobddcompromised.

The situation (b) is when we already have cultyraternalism. It is different from
situation (a): one is not “forced” here to abandoe’s wrong convictions. Rather, one is
“manipulated” in such a way, that one is not capalflforming them in the first place.

If one is to criticise such a practice (in (b) ®aon the ground that it is manipulative,
however, one needs to be able to give determirateeto counterfactuals of the sort:
what would have been A’s convictions, were the wimstances of A’s conviction-
formation to be free of any manipulation, i.e. betedmined “ideally.” This is an
impossible exercise. Firstly, any situation woulnint out according to this test, to be
“manipulated” in a minimal sense: certain optioms available, others absent. There is
no absolute level ground, from which one is abstutiree to form one’s own
convictions in a “vacuum,” with all the influencesf available/absent options
successfully screened out. Secondly, even if thadlpm could somehow be solved, it
will still be indeterminate what one’s convictionsuld be, were one to abstract frah

of one’s present convictions. There would be nghivhich could give a determinate
value to such counterfactual convictions, if theg @ntirely cut from any person’s
identity-defining actual convictions: one coulddhg attribute any convictions to such an
entirely disentangled person. In sum, the manimratobjection against cultural
paternalism, in the form discussed here, is notlcsive.

Concerning the second (2) threat: if there is sbingtobjectionable to the practice of
cultural paternalism, it should be connected wité threat it presents to one’s capacity
for critical reflection. The capacity for criticakflection is essential if one is to be
responsible for the choices one makes: it is adgterercised in circumstances, when one

can be held responsible for those choices. A parsentirely manipulated circumstances
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cannot be held responsible for the choices he maWeseover, it presumably hardly
makes sense to say that one is responsible farhthiee of an option, if all the available
options are pre-selected in such a way as to beabb (ideally, the cultural
paternalism’s aim).

In short, one seems to need the capacity for afitieflection only in circumstances,
when (a) one can make a mistake — can form wrongneuitable convictions, and (b)
one can be held responsible for that mistake.dukhbe obvious, however, that once we
have reached this point, we run against the olgjedtiat it would be absurd to require
from the state to supply one with bad options (& it could make sense that one can be
mistaken in his choice, and can be held responsinl@ possible mistake), in order to
keep one’s capacity for critical reflection in goshape®* This result would not be
absurd, were the capacity for critical reflectiorhave soméntrinsic value independent
of its possible contribution to identifying the higchoices, the right challenge one is to
face. The case for the intrinsic value of that cétgas connected with the case for ECT
in its strongest interpretation as requiring tieg value for the person of any component
of his life is created by his own endorsement af tomponent.

| have already argued that there is no plausiblee cor accepting this view of
endorsement as being sufficient for well-being. gbes beyond life-satisfaction
(endorsement necessary, all things consid&tedl) beyond attributing priority to ethical
integrity (endorsement constitutive of well-beingdndition. To the extent ECT is
defensible, | have maintained, it is exhaustedheyweaker interpretation of its being a
positive cognitive/affective response to some Malelacomponent of one’s life, and
requiring the priority of personal integrity> Such endorsement, as we saw, is

compatible with non-coercive, cultural paternalism.

191 Recall Raz’s response that the complete removal of bad ojgi@amyway an unlikely scenario, so my
arguments in the text above are somewhat overdone.

9%Endorsement in this weak sense is classified “necessary,irajs thonsidered” (failing to endorse a
component of one’s life might bring a drop in one’s Batisfaction, not outweighed by the presence of this
component in one’s life. It is not constitutive for thalue of a component. Wilkinson (1996) classifies
“endorsement as necessary, all things considered” as strontveddew of endorsement, to be
distinguished from the weak additive (“endorsement is necesetitgr things being equal”) and the
constitutive (“endorsement is constitutive of well-being8ws.

193 For a detailed discussion of Dworkin’s arguments in stpgf the priority of the personal integrity, see
Wilkinson (1996). This author’s claim is that Dworkiail§ to rule out paternalism, because he fails to
defend the priority of personal integrity. This midget right. But this is not the main reason why Dworkin
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This detour into an alternative explanation for tigection against cultural paternalism
ended the same way: guided by its logic, we arénagammitted to the absurd demand

that the state supply its people with bad options.

6. Conclusion: Beyond Endorsement

| have failed to identify a convincing rationalerepent in Dworkin’s discussion, for
dismissing cultural paternalism, while maintainith@t endorsement is only a necessary,
but not sufficient condition for well-being. Cultrpaternalism could be ruled out if one
accepted the challenge account of well-being, lmly @ it is premised on the strong
indexed view of value. | found the latter impladsjbon the ground, that it leaves
unexplained the possibility of mistake. On it, \alis createdby personal choice, and
accordingly, one cannot be mistaken about valuee Turther problem with this
suggestion was that it proves too much: endorselmerimes a sufficient condition for
well-being. A defense of endorsement as a necebsényot sufficient condition for well-
being has not been provided by Dworkin.

As a way of concluding the discussion of ECT, let mention that the unjustifiability of
even coercive paternalism need not depend on taesipility of this thesis even on its
weak interpretation. If coercive paternalism is justifiable, this might be established on
other grounds altogether. Raz, for example, caombliy admits the justifiability of
coercive paternalism, though he does argue forrtportance of endorsement: one’s
well-being is enhanced by acting on the worthwigleals one has, and one cannot
forcibly be benefited by imposing on one goals,csirto benefit him, those goals
normally have to be adopted, endorsed by Hitithe argument Raz advances here does
not establish (nor was it meant to) that endorsénsea strictly necessary condition for
well-being. One could be benefited, one’s well-geienhanced in other ways than
through one’s goals — success in one’s worthwhibalg) is only one of the most
important contributors to one’s well-being. Andngsithe coercive apparatus of the state

may be a legitimate way of guaranteeing some obther conditions for well-being.

cannot rule out cultural paternalism. As | show in my téxtp not believe that priority of integrity is
compromised by cultural paternalism: even if Dworkin is trighout integrity, he might be wrong about
this type of paternalism.

19 Raz (1986: 291-292)
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However, the paternalistic use of coercion in addito “being undertaken for a good
reason, sufficient to make reasonable a partial édsndependence,” has also to “come
from the hands of someoneasonably trustedy the coerced*®® A government that
guarantees full citizenship to its subjects canoertheir reasonable trust and may
permissibly coerce them for their own good onlyported by right reason.

This additional, rather innocuous-sounding conditiof reasonable trust, is very
powerful: it rules out coercivenoral paternalism, since it is arguable that one cannot
reasonably trust a government that paternalisficatberces one against the moral
convictions, underpinning one’s way of life, thuengling their validity. Such government
would be denying him full citizenship — he has mra® doubt that his interests and well-
being are indeed taken into account, or given teght they deserve, in deciding public
action, directed against essential aspects of kg of life. Distrust is the reasonable
answer here.

What is normatively important, notice, is again théjective view. It is reasonable to
distrust an agency, which in coercing you againstrynoral convictions, declares them
and your whole way of life worthless: it will natlly seem to youhat in doing so, it
does not take your interests and your well-beingogsly. The reasonableness of the
distrust, however, is independent of whether yoel \arong and the coercing agency
right. Raz does not embrace subjectivism aboutevalhd well-being in order to reject
coercive moral paternalism, as Dworkin (as | shovthis chapter) does. Raz does not
even argue, that endorsement is either sufficientnecessary for well-being: a
component of one’s life can contribute to one’s Isheing even if its value was not
endorsed by one. Though he agrees with the vietv‘timaler all conditions a good and
successful life is one of willing and whole-hearteshgagement in worthwhile
relationships and pursuits, and such whole-headethmitment to one’s life is
incompatible with that life being coerced or matéped by others™®® he does not
believe that these considerations rule out patisti@aluse of coercio’’ The case he

builds for ruling out coercivenoral paternalism depends on other than endorsement

1% Raz (1996: 122)

1% Raz (1996: 121)

7 He thus identifies these considerations as “one sourbe giersisting popularity of belief that
governmental decrees are legitimate only if self-imposed,rilg.ifoendorsed by the general will of all
their subjects.” Raz (1996: 121)
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considerations: it is reasonable to distrust gawemt coercively preventing one from
acting on one’s moral convictions, since it dengse full citizenship with all it
implies®

This conclusion is important for my purposes. Ohthe hypothesis | test is whether the
fact that authority may act against the consideredvictions of its subjects should
impose limits on its claims to obedience, and ow'daclaim to comprehensive
supremacy over all other normative domains. Dwdskattempt to justify such limits by
defending the endorsement constraint thesis wasdfaanting. This does not mean that
the thesis cannot be defended, even if not ingthangest form. But one need not do that
to show that there should be limits on the claimtharities make to impose their own
views and determine the lives of their subjectstetjarding their considered convictions.
The use of coercion by authority rules out suchasions, especially when the moral,
fundamental convictions of their subjects are cameg. In the following chapter | show
that there are even stronger limits on the compr&ikie claim to normative supremacy

political authority (through law) necessarily makes

198 «However, if it pursues coercive moral paternalism agairesttiwill, by definition, be preventing me
from following my way of life, and it denies, in a purged exercise of its authority, the validity of
propositions | hold true and which underpin my wayifef If it does so, however, it denies me full
citizenship.” Raz (1996: 127)
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Chapter Five
The Normative Supremacy Claim and the Autonomy Codition: A Defense of

Agent-Relative Reasons for Action

1. Introduction: Autonomy and Agent-Relative Reasos for Action

The recognition of the validity of agent-relativeasons seems necessary for the
soundness of what | label a reason-based justditdbr liberal-democratic authority.
The reason-based account of political authoritydd@tons the justification for authority
on its capacity to provide its subjects with vaticbtected reasons for action. This is
generally the case when the putative authoritygsriimproved conformity to subjects’
own, independent of authority reasons. Thus thediaal of the protected reasons
authority provides, is not derived from their a¢toa hypothetical acceptance by the
subjects. Rather, it is that they meet the requeremof Raz’s Service conception, which
constitutes their validity. Whether the requirenseaf the Service conception are met,
and thus the protected reasons - valid, will depemdat least two considerations: the
types of reasons subjects have independently bbatyt and on the capacity authority to
be the agency, through which improved conformityhiem is brought about.

Thus, an exploration of the reason-based accouitterfl-democratic political authority
seems to require closer look at the types of &rder reasons for action subjects have
and their relation to the purported authority —itighe case that liberal democratic
authority is particularly suited to bring improvexnformity to the most important
reasons its subjects have? Or may be there is soeni¢ in the way’® the conformity
with the first-order reasons is achieved, whichtd&svalidity on the protected reasons
the authority provides to its subjects. In thist tegxplore the first route — | focus on the
type of first-order reasons. | admit that the twoutes might be necessarily
interdependent. It might well be the case thategithe types of first-order reasons the

subjects have, they ask for a particular way ofgiec-making (ways of deciding on the

199 For example, employing certain procedures for aggregé#tiagopinions of the subjects as to what

would help them most, or to the highest degree, to confo their first-order reasons. Such procedures
would be conducive to authority issuing directives, whiah astually more likely to provide the subjects

with valid protected reasons, than would any alternative wagcition-making.
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types of directives authority can issue, if itdsbe a legitimate authoritg}° This latter
issue will concern the procedural aspects of thgiteacy of an authority, to which | will
turn in the final part of my thesis.

In this chapter, instead, | will test the hypotketsiat a strong case for justifying liberal-
democratic political order can be made, if it isetthat subjects have agent-relative first-
order reasons for action along with their agentira¢wnes. The connection with Raz’s
autonomy condition is obvious. Recall that the matoy condition is a necessary
constraint on the test of legitimacy provided byRa\JT: only if it is the case that it is
more important to decide certain issue correctlthe@a than act on one’s own, is
following authority’s directives justified. Howeveif certain types of reasons either (1)
do not allow that improved conformity to them isewed through acting for (complying
with) some other reasons, or (2) do not allow fue thaximising logic inherent in the
notion of improved conformity to reasons, or (3) keait the case that improved
conformity to them does not matter, and if thege$yof reasons sufficiently populate the
space of subjects’ reasons, the scope for the tiperaf NJT as a test of legitimacy will
be severely limited. This will threaten its pogitias the central, main test for legitimacy.
This conclusion, however, will be contingent on émepirical fact as to how wide-spread
these (yet only hypothesized) types of reasonsNogce, however, that the conclusion
to be possibly drawn from the success of my argusneere is much stronger than this
rather limited, contingent claim.

My contention, motivating this chapter, ratherthat if there are such types of reasons
(agent-relative ones of different sorts), limititige scope of the NJT, the claim authority
necessarily makes to normative supremacy over thiéronormative domains, will
necessarily be false. It is so, because in the tiees nature of those reasons limits the
justified exercise of authority, it is those reasoand not authority that determine this
limitation. What, then, may characterise a libetamocratic type of authority is that it
respects such reasons, and that it refrains frokingahe utterly implausible claim to

normative supremacy over all other normative dosain

200 The presumption here would be that this and only this efaglecision-making would satisfy the
requirements for justifying authority, mentioned above.
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This is how | come to my main topic in this partray thesis:agent-relativity and its
importance for a reason-based account of the authof a liberal-democratic political
order. My aim here is first to offer a working definitioof the concept of an agent-
relative reason for action. In addition, | attenptadvance some arguments in defense
both of the usefulness of the concept and of tlesipdity of having valid agent-relative
reasons for actioff® | also offer a brief concluding discussion abou¢ utonomy
condition, (and the two arguments for it | exploredthis part of my thesis — the
endorsement constraint thesis and the presencgeot-gelative reasons for action) and
its relation to one of political authority’s (ositaw’s) essential features, according to Raz
— its claim to normative supremacy. My conclusisrthat this claim being an essential
feature of political authority and its law — notlpwf liberal-democratic, but of any type
of political authority, cannot be reconciled withet central tenets of the NJT and the
Service conception of legitimacy more generally.eTheason is that the Service
conception necessarily conditions the legitimacy lai and political authority on
ultimately being morally justified (or required Ipyactical reasons). Since it is morality,
or practical reason, that ultimately justify auibgrauthority’s claim for supremacy over
all other normative domains is necessarily falsel, #us obviously implausible. Making
obviously implausible claims could hardly be aneessl feature of authority. If it is in
our concept of political authority, that it necedgamakes such a claim, then it is the
account of justification, on which this claim turpsit to be necessarily false, that is
inadequate. If it is the instrumentalist accountlegfitimacy that seems central to our
concept instead, then the claims authority is thoug necessarily make should be
modified. In either case, something should be giupn either the claim itself, or the

instrumentalist account of legitimacy should goeTivo do not seem to go well together.

201 After their introduction by Nagel (1970: 90) (as subjextind objective reasons and values) and Nagel
(1980: 77-139) (already as agent-relative versus agemaheawiasons for actions), the terms were
discussed by Parfit (1984: 104) and further clarifiedlagel (1986: 152-153), which sparked an extensive
debate over that coherence and the use of the concept of elgd¢inity. For useful discussions, see
Scheffler (1982), Kagan (1991), and the essays in SchEfd88), among others.
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| start the discussion with defining agent-relayiv’* Next, | try to discern what is the
motivation behind the recognition of agent-relatremsons — and it seems to be the
divergence between the neutral value of an op#od,the value of the same option to the
agent. Thirdly, | distinguish two possible explaoas of this divergence: agent-relative,
and agent-neutral, and try to show that the lastemsatisfactory. My conclusion at this
stage of the argument is that the concept of aggative reason for action plays an
important role in explaining the often-observed edgence of value. Though this
argument, | believe, provides strong support bothtifie plausibility and usefulness of
this concept, as well as accounts for how sucloreasould be valid, there are additional
problems with this concept that need exploring.sTtine fourth step is to see, whether the
agent-relativist position is not weakened or jedpad because of its problems in
meeting the requirements any account of reasonadiion needs to meet. | admit that
this is a serious challenge for the agent-reldtitist | claim it could still be met. The last
problem | discuss is whether the defense of agdative reasons for action does press
one to abandon the plausible reason-based accbantamomy, in favour of a will-based
one. | try to show why this need not be the cadethA end of this part of my text, |
suggest that if the validity of agent-relative @as is recognised, this would ask for
stronger (than Raz suggests) constraints imposethdyautonomy condition over the
liberal-democratic political principles, enablingthority better to serve the interests of
its subjects. | also elaborate in more detail @nftlr-reaching conclusion, indicated at the

end of the last paragraph.

2. Agent-Relative Reason for Action Defined: Struatre and Main Types
What is the meaning of the statement ‘A has an tageative reasons (ARR) to F’, and
how does it differ from ‘A has an agent-neutrals@a(ANR) to F'?

202 Gijven my interest in exploring what first-order reasfmmsaction an agent can have, | will be concerned
to define agent-relativity as concerned primarily with ageldtive reasons though it is clear that these
reasons cannot be taken apart from their interconnectednissagent-relative values, on the one hand,
and with agent-relative theories, on the other. Thisggested by Jonathan Dancy in “Agent — relativity -
the very idea,” in Dancy (1993: 208)
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A plausible explanation for the difference betw@d®R and ANR for the same act F, is
that there is a divergence between the value o&thémpersonally judged (constituting
the neutral reason ANR to F in the latter stateipeanid the value of the act for A
(constituting the relative reason ARR in the forrs@tement). More formally:

V*A (FA) # V (FA) — where V*A is the relative valuéor A of A F-ing, and V is the
neutral value of A F-ing®®

One and the same action (taking care of one’s dvildren) can havéoth a neutral and

a relative valug¢®

In the former case the neutral value of the optiba prospective action) can provite
types of neutral reasorisr action — action-reasons (the value is in tagggmance of the
action itself) and outcome-reasons (the value i@ consequences of performing that
action)®® The neutral action-reasons apply directly to thaé® are in a position to
perform the action - take care of their own chifd(ehey would not be able, if they were
not parents). The neutral outcome-reasons, on tier dland, can apply to any agent,
who is in a position to help the parents take céteeir own children.

| suggest that when thealue of the action igelative to the agent Athis is the case of
V*A(FA)), it constitutes an agent-relative reason for A td Rave a reason to take care
of my own children, which is different (I shouldgtrably add -different in king but this

is to be first established) from the neutral actieason | as a parent have to take care of

203 Here | again use a formulation given by Dancy (1993:.200)

204 This position can be accepted both by an agent-neutralidiyaad agent-relativist. For the suggestion
that a neutralist can accept it, see Raz (1999: 64) “While theh@ictdmpetence on the piano is John’s
goal does not affect the value of such competence, it doesitffeatue to John.” The divergence of value
is explained by the appeal to the presence of goals: once ¢m¢ ‘s made something his goal, it
acquires special importance for him. He hasasonto pursue it that hdid not have befor§Raz 1999:

64, emphasis added)

205 | already discussed this distinction in chapter 2 of timgsis. Raz follows Parfit (1984: 104) in
introducing the doing-happening distinction. He attemiptuse it for accommodating certain agent-relative
concerns within an agent-neutral moral framework. See Raz :@@B@81). For an illuminating
discussion of the difficulties attending the attempts &ciyp the logical form of the agent-neutral/agent-
relative distinction, see McNaughton and Rawling (199hgsE authors believe that the only way to save
the distinction from the “consequentialist vacuum cleaner” {& Waluablethat A act on his agent-relative
reason to F, then B should ensure that A act on it, daadrtbve swallows the distinctness of the agent-
relativity in all but a small group of cases, where B cammsture that A act on his reason unless B is
identical with A) is to distinguish sharply between theontic and the evaluative; see McNaughton and
Rawling (1991: 180). Accordingly, my own way of delinagtthe distinction in terms of the divergence of
value would be unsatisfactory, unless | manage to showhthatiue of F for A instead of being enhanced
is altogether lost when B tries to ensure that A acts. dfeite we could find the obvious link with the ECT
we discussed in the preceding chapter.
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my own children. Even if the neutral value of F Wwbbe promoted (more people would
F) if 1 were not allowed to F (because | happemprevent many of them from F-ing), |
still have a relative reason to F, deriving frone tralue for me of me F-ing, which is
different from and not reducible to the neutraineabf me F-ing®

This divergence of value is a divergence of obyectialue — it is not simply a possibly
justified subjective distortion of the valuationfefdue to the unfortunate partiality of the
personal perspective.

Before going into discussing whether this obsemi®drgence of value has implications
for the validity of agent-relative reasons for anii let me introduce the distinction
between different types of agent-relative reasdiext, | will need to see whether the
above formal presentation of the structure of 4inster reasons for action is capable of

accounting for all of these types

An example of an agent-relative reasomofonomywould be:

‘The value for me of me writing a text on agent-relativitydifferent (given mygoal of writing a
thesis on a connected topic) than the impersonal value of itiegathis same text: the relative
value of this option (writing a text on agent-relativitypvides me with an agent-relative reason

of autonomy to write it.’
It might be impersonally indifferent, whether | weriit or not. It might even be much
better impersonally judged, to have somebody elg&eit, using the same external
resources and performing better, but the valuectibm for me gives me a reason to

perform it — and this reason seems to be an agéative reason of autonomy.

206 A question, not fully addressed in this text is: whettiee agent-neutral and agent-relative value
distinction can be maintained within a broadly teleologicaiework. The difficulty is: if a teleological
interpretation of the relative value is accepted, this migbtvathat the dis-value of me breaking my
promise is outweighed by the greater dis-value of me breakénmy more of my promises in the future,
unless | break this promise now. This is counterintgitme breaking a promise is wrong, irrespectively of
any badness of its occurrence. So, the distinction degital agent-relative/reasons of autonomy can be
spelled out thus. The divergence of value in the case oftalegital reasons is a divergence between
teleological (where the value or the good is whatever is tonéemised) and non-teleological value
(where value, or the good, should not be maximised). Megence in the case of reasons of autonomy,
on the other hand, is divergence between two types ofdgieal value (one from an impartial point, the
other- from the personal perspective of the agent, where dretito be maximised). This difference
between deontological/autonomy reasons may threaten my anafyaent-relativity in terms of the
divergence of value, unless a further distinction withim ¢ategory of value is made — to be promoted or
to be respected only; Scanlon (1999). Arguably, a similactfon plays the distinction in Raz (2001b)
between respecting value and engaging with it.
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The agent-relative reasons partiality, stemming from personal commitments and
relations, exhibit the same structdfé.

The merit of the formal presentation above | takbd that it may capture the idea behind
deontologicalagent-relative reasons as well, (allowing it toverothe most commonly
discussed types of agent-relative reasons, andtthehibit the common structure of
agent-relativity):

‘dis-V*A (FA) # dis-V (FA)' — the dis-valuefor me of me breaking my promise is
different in kind and irreducible to the impersoda-value of me breaking my promise.
The dis-value for me of me breaking my promise gtes me with a deontological agent-
relative reason for not breaking my promise.

Here the dis-value of the act for me (which prosidee with a relative reason against
performing it) is not due to its being disalloweg d project, or a goal, | happen to have.
Irrespectively of whether | endorse the prohibitiagainst lying, killing, etc., | am
required to refrain from such acts, even if thearfprmance would minimise the
occurrence of such acts at the current time-shcether agents, or in the future both by

other agents and by myself.

3. Divergence of Value: Agent-Relative or Agent-Ndtal Explanation?
The divergence between the neutral value of th@w@ind the value of the option to the

agent | take to be the central case for establysthia validity of agent-relative reasons.

3.1. Divergence of Value?

The thesis about the divergence of value has armrtiaupt place in the contemporary
debates about well-being and its relation to objectalue. The well-being theorists
defend different theories of well-being, but in af them the distinction well-
being/objective value makes sense: the questiogdaskusually which are the values that
contribute to one’s well-being — to the ‘value ofets life for’ the person concerned.

Objective list, preference-satisfaction, and hesioaccounts of well-being give diverging

27 See the discussion above of the example of parents havimgéaatral and relative reasons to take care
of their own children.
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answers to this question, but for all of them ieslanake sense: they do recognise that
neutral ‘value’ and relative ‘value for’ may in pdiple diverge.

Some theorist& deny that this divergence has normative signifieathey deny that the
divergence involves more than an empirical relasition of the neutral value: ‘for’ in
‘value for means nothing more than ‘value, ocauwgriin the life of.” Thus whatever
normativity is involved in ‘value for, it is enety accounted for by the universal
normativity of ‘value.” The argument offered is reothan simple — when we ask
ourselves what is of value in our lives (value fawe try to transcend our immediate
desires and ask ourselves whether our most fundahdagsires are worthy ones: whether
they have ‘value.” If there is no place here fealtie for' as normatively distinct from
‘value’, there is no place for agent-relative reasas distinct from agent-neutral ones
either. This simple argument, however, does natbdish much.

There is a compelling argument in favour of theedypence of ‘value’ and ‘value for’ and
the normative significance of the latter. If thencept of the goodor an agent is
abandoned, then self-sacrifice: sacrificing oneis @ood for the good of another or the
good overall, becomes impossibfe.

The quick reply that self-sacrifice as so definegkdh not be possible — acts of self-
sacrifice can plausibly be re-described as actelwmng ability to resist strong natural
impulses in the service of the good, should be disad since it denies individual well-
being normative significance. This certainly is igpitoo far: from the argument that
when we ask ourselves what is of value in our lives ask about ‘value’ and not about
‘value for,” (recall the simple argument of the tralist rehearsed above), it simply does
not follow that individual well-being has no indewent normative significance. The

208 Regan (2004: 202-230) is an example of such theorist, fallows Moore (1903) in denying that the
notion ‘good for’ is normatively fundamental, competingamequal footing with ‘good simpliciter.” The
references in my text are to Regan’s article.

209 Regan (2004: fn 52 at 224). Regan attributes the selfisacargument to Overvold (1980), made more
popular by Darwall (2002). The response Regan gives (sée ihady of my text) to this argument was
challenged already in Raz (1989) (see the footnote that follamg)t is strange Regan does not use the
occasion to answer that counterargument in an article on theissuee included in a volume devoted to
Raz’'s work on this topic. It is a common place to use tHesaetifice argument in discussions of agent-
relativity as well (Dancy 1993).
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normative significance of well-being does not, wan it depend on the irrelevant fact
whether this (well-being) is what individuals desit°

There are theorists, who accept the possibilitgligérgence of value, but deny that it
implies agent-relative reasoffs.| argue against such a position, by trying to leih
that it is inconsistent.

Lastly, there are those, who start from what | wangstablish — they accept that there is
a difference in the reasons our projects, goalsatioas, etc. give us, compared to the
reasons we have to value things that are not selgiaconnected to us. They are not,

however, willing to attribute this difference ofsons to a difference in their vaftié.

Part of the resistance to the thesis about thergliviee of value, is due to the apparent
instability of the claim that a person who has agotment, goal, or a relationship is
somehow liable to see their value as higher thasetof other peoples’ commitments,
goals and relationships. By universalizing thisrolahe argument goes, we end up with
the absurdity of the value @ill projects, commitments, goals, relationships, esind
above the averageSuch theorists try to avoid this obviously abseahclusion by
drawing a distinction between neutral value andartence to oneself of one’s goals.
One need not regard the value of one’s projectigiseh than that of somebody else in
order to admit that that project may matter moréhito just because it is one’s own
project.

| do not believe that the distinction betwesriue andvalue forhas the above-described

implications: value and value for need not be camgaat least within certain limits®

219 There is a sophisticated discussion of this and relatedspim Raz (1989: 1212-1217), where he
responds to Regan’s argument that if people do not aifmeatown well-being (a view they share), this
shows that they do not value their well-being, and thather and crucially for Regan’s purposes, their
well-being is not a distinct value. My argument in the teas$ influenced by Raz’s discussion.

21 Raz, for example, distinguishes between personal and inmaérgalue Raz (2001b: 83-84), roughly
corresponding to the distinction value/value for in my,text he does not believe this implies something
like agent-relative reasons for action, Raz (1986: 277-284d)cleims that agent-neutral action-reasons,
provided by personal commitments, relationships, projetts, exhaust what is believed characteristic of
agent-relative reasons. Nevertheless, he maintains that our decmmitments, relationships, etc. have
normative significance — they create new reasons for action péaas kind. (Raz 1978a) This Razian
position — that reasons not only can be discovered — imdependent value of an option, but can also be
created by an individual choice, is criticised by Scanlo42@31-246).

212 Thijs | take to be the position of Samuel Scheffler (284 —251).

23 This, of course, is Raz’s idea that decisions and commitrhents normative significance in that they
provide new reasons for action of a special kind — proteaadons for action, with an exclusionary
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so the unstable position with all commitments, gpalrojects, etc. having above the
average value, need not arise. Moreover, | do eettso much difference in saying: ‘I
have a reason to F because F-ing and not P-ingmedtt me, even though P-ing has an
equal to F-ing value’, rather than saying: ‘ | hawveeason to F because F-ing has a
special value for me, even though P-ing has anleghae. If comparison to P-ing were
necessary to explain why F-ing is a legitimate seuof action, it will certainly be
involved in the former, if not in both (becausetlué exclusionary element in the latter, at
least on Raz’s accourft)* There is a further advantage in the ‘value forhfala over the
‘importance for’ one. The dependence of reasonadnevis preserved: the reason for A to
F resides in F-ing’s value for A, while it is notimediately obvious how the fact that F-
ing is important to A gives A reason to F, if F-iagd P-ing have equal value (to A and
to all other agents). Both considerations sugdesdtthe divergence of value thesis is an
acceptable starting position.

The divergence of value is usually taken to be wuthe fact that performing F is or is
not part of A’s projects, goals, commitments, lielaghips, eté’® If this were the only
explanation for this divergence, it is unlikely thtacan explain the validity of all types of
relative reasons. It can explain the relative reasd autonomy and partiality. A difficult
guestion for the agent-relativist theorist (and foe neutralist, who is to be able to
account in neutral terms for the plausible intunobehind all types of agent-relative
reasons) is to explain what can make the divergesfcgalue in the case of the
deontological agent-relative reasons intelligiffelt cannot be due to the presence or
absence of goals, projects, commitments etc., Isecaulnat precisely distinguishes the
deontological constraints from the other relatieasons is that they are unconditional.
They do not depend on such more or less contingadt optiond*’ factors as the

presence of goals and projects.

element in them. The exclusion means that, within limiesetlshould be no comparison between the new
reason provided by the commitment, decision, etc., anpréiexisting reasons.

214 See the immediately preceding footnote.

25 This is the position of both Dancy (1993: 200), ag RL999).

%1% This consideration should be added to the problem wittenstanding what type of relative value
(which should be non-teleological), the deontological reassspond to.

271 am not saying that the adoption of goals is fullyiamil, as if we willingly and deliberately choose a
goal and decide to follow it. | just want to stress thatare able to leave a goal or a project behind, if after
reflection we see it is not worthwhile, and only in thisak sense | find goals and projects optional.
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The divergence of value argument by itself doesstr@ingthen the position of the agent-
relativist theorist: that is, unless the agenttrelst is in a better position to explain the
divergence of value as a source of agent-relagasans in terms other than the presence
of goals, projects, etc. Such a master argumanttisvhat | offer in this chapter. Instead,

| focus on the presence of goals, projects, comants) decisions, etc., which is a
common both for the neutralist and for the relativiheorist, explanation for the
divergence of value. | confine my modest task herehallenging the neutralist theorist

from within that shared positici®

3.2. Divergence of Value via Agent-Relativity?

The neutralist holds that the divergence betweenirtipersonal value and the personal
value of an option (to the agent) does not estaliie existence of agent-relative reasons.
It is not necessarily the case that the diverggives rise to a different type of reasons -
agent-relative reasondt can as well be the case, that the value ofoghten gives (1)
neutral reasons for action to all possible ageAtsl it may give (2)stronger, even
additional, but nevertheless stilheutral reasongo an agent, whose goals make that
option more valuable to him, than if it were nellyraonsidered (if not taken to form part
of anyone’s goals).

Consider the agent-neutral explanation of the abdiergence as to why it is
permissible for me to write the current text. |tfisst, that | have a neutral reason to write
the text (it is a worthwhile activity per se anchbe any agent in a position to perform
such action, has a neutral action-reason to perfioxmAnd, second, given my goal
(which is also worthwhile), this reason has a gredbrce, capable of overriding the

Constraints are not so optional— irrespectively of whetfeconsider them valuable or not, we are under
duty to follow them and it is not up to us to leave theshind.

8 This distinguishes my approach both from the positiasting that the only reasons are desire-based
Williams (1981) and from such ‘hybrid’ positions treste in affective desires a source of reasons on a par
with value-based reasons, Chang (2004). My positiongaasn close to this latter one. However, | do not
believe desire-based reasons have a fundamental normative Mgtusodest view is that they are
normatively significant, and have to be recognised, leasentially parasitic on value-based reasons. The
difference between the two positions on the status ofederiight be put in the terms of the distinction
Parfit (1997) introduces between a normative fact and a facomhative significance: the normative
(meta)facts determine which other facts are of normative signiicaso the former are fundamental.
Desires, then, might not themselves be normative factqitmag be fundamental, though they could still
be facts of normative significance for how agents ought toTaety could, accordingly, provide them with
reasons for action.
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countervailing and otherwise stronger neutral redeo somebody else writing a better
text.

| see two possible routes for trying to challenge heutralist theorist’'s denial that the
divergence of value implies the existence of agelattive reasons for action.

The first is to attack the claim that the preseoicgoalsdoes not addomedifferent type

of reason to the stock of neutral reasons - thasitadds strength to the already existing
neutral ones. The presence of a goal, it is clajroad explain the divergence of the value
of the option without at the same time implying thestence of additional to the neutral
type reasons. Here it is pertinent to discuss wdreshspecific distinction between goals
(adding strength to the reasons, without addingerottinds of reasons) and desires
(presumably not even adding to the strength ofetheante reasons, because the latter
entirely determine the desire it$efj can be maintained. | claim that at least in some
casesdesires do add to the ex ante reasons, on which #ne based, and do add
different types of reason$hese are cases when desires act as tie-bréakBesires can

be tie-breakers in momentous (deciding on a congmsilie goal for one’s life) as well as
in relatively less important occasions. It mighgneover, be the case that this capacity of
desires to add to the reasons of the agent isebiedxplanation as to how the fact of the
presence of goals can make difference to the strefghe reasons of the agent. If this is
established, it is clear that the description o #dditive capacity of the desires cannot

be given in agent-neutral terms. If desires cantadthe reasons, that, which they have

219 Dancy’s position is representative for the position of# like Scanlon (1999) and Raz (1999), who
deny that desires can be reasons: “Desires are held for readdgts they can transmit but to which they
cannot add. Therefore a desire for which there is no reasmotcereate a reason to do what would sub-
serve it.” Dancy (2000: 39)

220 On the difficulty posed by the case of desires, servingeasrdiakers, and thus being reasons (adding to
the neutral reasons), for the position that desires dadwbto the reasons, see Dancy (2000: 39). | am not
convinced by the way he deflects the objection from desirdie-#seakers. He claims it would not be
enough for granting desires normative status, to estahkstthey can be reasons in tie-breaking situations.
This is so, because this could easily be done by a reaben tla@n by a desire, where that reason is left till
the moment a tie has been reached, and is introduced odhcie the case. Dancy’s solution is not
satisfactory: the desires, which were meant to solve the tie the ex ante reasons on both sides were
evened, cannot be counted among the ex ante reasons thenmgeke®ancy’s suggestion to be that the
tie could be achieved, by substituting one of the ex ansemsavith a desire, so that the substituted ex ante
reason can be left aside (spared) and used later for tigprigatance after a tie has been reached. It seems
clear that we have a genuine case of tie, only whiethareasonsfor and against an action are evenly
balanced. Only in this case leaving the decision to thealmese of desires is warranted. Only in such
cases desires could be granted normative status. The cunaiurggof keeping a reason (by substituting it
with a desire) till the last moment, and adding it to detite case, does not succeed — if not all the ex ante
reasons were balanced, there is no tie to begin with.
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added, cannot be agent-neutral, since it dependseopresence of a certain desire in the
agent alone.

The second route would be to show that the nestrakplanation of the divergence of
value cannot explain the case of deontological traimés (the cases where the relative
value (or dis-value) of an option for an agent givise to deontological reasons). In this
case (i.e., if the neutralist is at all willing tecognise that there are valid considerations,
best described as deontological constraints) tlaive value (dis-value) of the option
would ask for a different type of reasons, not symjpr adding strength to neutral
reasons.

This second route may fail to establish the validit agent-relative reasons, if it is the
case that the neutralist theorist does accept ateieological, or a mixed account of
value (there are two orders of value with differimegjuirments). It is not clear to me to
what extent the neutralist is committed to accepérieleological account of value alone.
It is often claime&* that only a consequentialist (broadly teleologicabral theory can
account for the place neutral value (agent-neu@asons) has in our moral reasoning.
The charge against the agent-relativist accountgh#& they fail to universalise
judgements of rightness. But | see no decisiveragyu why a deontologist cannot also
accept only neutral values, if these valuesnateeleologicallyinterpreted. The argument
from the failure of universalising the judgementsightness might not apply to such a
position. A deontologist might agree that it is ngofor A to kill in the given
circumstances. He may proceed to universalisejtidgiement by agreeing that it would
be wrong for B to kill in the same circumstancesvadi. He need not concede, however,
that the rightness of this judgement implies anljgalion C might have to prevent both
A and B from killing by C himself killing (one kilhg occurs versus two prevented
killings). This would be implied only by a teleoiogl interpretation of neutral value,
with a maximizing strategy of promoting it. The wal(dis-value), a deontologist might
point out, is only to be respected (through anoadétimission), and need not be

promoted?®?

221 philip Pettit's defence of consequentialism (in Pettit7)99 a case in point.
222 The distinction between promoting and respecting valoeéi to Scanlon (1999).
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So, the agent-neutral theorist may accept two tgbpeslue: a teleological, giving rise to
neutral outcome-reasons, and a non-teleologicalingirise to action-reasons, not
demanding maximising the occurrence of the requibsd this value action (or
omission’> So, he may well explain the divergence of valuthincase of deontological
constraints, without introducing relativity of valuto the agent, depending on the
presence of contingent goals, projects, etc (anywaglevant in the case of
deontological constraints). The two sorts of vahlmve would ask for two types of
neutral reasons: possibly, these could be the dyrementioned action-reasons and
outcome-reasons.

There might be problems with this picture of twamative orders (two types of value,
and corresponding to them two types of neutralmes)s Indeed, the difficulties posed by
(1) the priority problerffand (2) the requirement of establishing that the onders are
incommensurable, are two of the most obvious éffes.

These problems notwithstanding, | do not have aclosive argument against the

possibility of coexistence of two types of vafit®as sources of two types of neutral

22 This could be an absolute ban on actively performing actiérisllimg, lying etc, irrespective of
whether by following this directive, the agent fails to mmrtvperforming of such actions by others. The
difference is between action that should not be done, no mwtier;, and minimising the occurrence of
such actions (which would be the teleological interpretation)

224 The priority problem: which type of value should beegipriority in cases of direct conflict or a tie in
determining the overall value of an option. It is necessargstablish the overall value, because it is
supposed to guide the agent in his actions. If one aflomspecifying a priority relationship between the
two orders (a lexicographic ordering), in order to solve problem of tie and conflict, one could not
possibly claim that the two orders are equally importard (aake the possibility of making this claim to
be the main motivation for introducing two normativeers]

225 The necessity of recognising that the two orders are inconumadrs is required if the two orders are
not to collapse into a single order. The trouble is thet requirement of incommensurability may be
compromised, if the priority solution to the problenfsties and conflicts is not acceptable. Since the
overall value is to be determined, if no priority relatisrestablished (the two orders are deemed equally
important), this could only be done by comparing the gtteof each of the values in this option. But this
means that we have a case of commensurability of the values¢ceardiingly, not two orders of value.

22 The two normative orders account can be popular among tisasiistagent-relativist affinities as well.
Scanlon, for example, suggests that "being valuable" cannaysland exclusively be translated into "to
be promoted": there are more ways of being valuable than theotitssdl account of value suggests.
Scanlon does not put his position in terms of introdydwo normative orders - he supplements
teleological value with non-teleological one, without spigtithe two as alternative accounts, or as co-
existing normative orders. However, he is explicit concerire priority issue - he admits that there are
certain agent-relative considerations (to do whatever isvaddh being a good friend) which make certain
teleological neutral considerations (to promote the occcerehfriendships) ineligible as reasons, Scanlon
(1999: 88-90). His position comes close to the "two radie orders" approach, and might accordingly be
criticised along the above lines. The inevitable bias in thethaypriority issue is resolved, depending on
the neutralist or relativist affinities of the respective teprenders the two normative orders solution
somewhat incoherent.
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reasons. Let me therefore concentrate orfiteeroute of arguing for agent-relativity: it
promises to establish the plausibility and thedraliof agent-relative reasons for action.

3.2.1. Divergence of Value via Presence of Goals

The neutralist is ready to admit that the preserigmals or projects may give additional
strength to the otherwise neutral reasons for &nraand thus tip the balance in favour
of performing it. This means that the presence gba adds something to the reasons of
the agent for performing the act: it makes a d#ffexe. | will concentrate here on
exploring the implications of that difference.

Let me note, first, that the neutralist theoristasnmitted to the view that desires are not
neutral reasons for actithl and since she does not recognise the existenaryobther
than neutral reasons, she must deny that desiredittie reasons at all. Secondly, the
neutralist needs to establish that there is a distinction between goals, projects, on the
one hand, and desires, on the other. This is negedsecause the neutralist claims that
desires cannot add anything to the reasons ofdkatgthey not only cannot make an
invaluable option valuable, but even stronger, ttieyot add anything to the value of an

otherwise valuable option), while goals do addeytmake a difference to these reasons.

3.2.2. Goals Only or Desires as Well?

There is a problem for the neutralist, howeverhwitaintaining the distinction between
goals adding and desires never adding reasongfionaTo see this, let us inquire into
what the neutralist precisely means when admittived the presence of goals does add
(makes difference) to the reasons of the agent. ifteopretations are possible. A weaker
one - the presence of goals adds some strengttetotherwise already present reasons
(the latter are presumably neutral: do not depanthe goals, much less on the desires of

the agent). And a stronger - the presence of a govals a new reason, not simply

227 This position is accepted by the non-neutralists as wellygh they accept the existence of other
reasons along with the neutral ones. Thus Nagel (1986§:diihguishes neutral from relative reasons (of
autonomy, in particular) precisely on ground of presencaalkr of desire as a determinant of the value of
the action. Note that Scanlon (1999) denies that desires armseasaaction (and thus sides with the
neutralist theorist), nevertheless recognises the existemetatife reasons. It is not entirely clear whether
he recognises only deontological reasons (consistent withirg that desires are reasons), or he accepts
reasons of autonomy as well. Only an agent-relativist, dagdefend agentelative reasons ohutonomy
specifically needs to recognise that desires can, in principle, tatesteasons for action.
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strengthening the already pre-existing reasons.sitoager better fits Raz's discussion:
“He has a reason ... that he did not have beforeaz' @999: 64), and also:

“The emerging picture is of interplay between impersonal, heice-independent reasons which
guide the choice, which then itself changes the balance osasd determines the contours of
that person’s well-being by creating new reasons which wetrd¢here before. This interplay of
independent value and the self-creation of value by one’snactiod one’s past provides the clue
to the role of the will in practical reasoning. Previoushave claimed that wanting something is
not a reason for doing it....It is, ...part of a valid reafmmaction, once the initial commitment
has been made.” Raz (1986: 389)

If 1 am right to urge accepting this stronger iptetation, it would be possible to
establish that desires can acquire the statusasiore At the same time they would be
different from the neutral type of reasons: they agent-relative.

To see this, let us move one step back and askohevadopts a goal, a project, or makes
a commitment. Even if there is no deliberate ankibdeative process of “adopting” a
goal, one thing seems clear: one in principle axlagioal, gets committed to a cause or a
person, develops a projedtr a reason Nevertheless, it is agreed that there are cases
where there are equally good reasons (or the ream@nincommensurate — it does not
matter which of these two cases takes place) tptaglternative and at the same time
incompatible comprehensive goals. In that casenef makes decision to adopt one rather
than the other goal, one surely makes it for reg;sanleast in one sense. But since the
balance of reasons does not uniquely determinehadfiche alternative is to be chosen,
the fact of the presence of a stronger desire ier @f the optionsactually decideghe
issue. This is captured in saying that desires ptayrole of tie-breakers: though the
decision is taken for reasons, why this decisiaherathan the equally supported by
reasons decision is taken may be accounted fohdytesence of (stronger) desire for
the decision actually taken. Ithecausef the desire though not solely because of it.
Now, the neutralist would try to make a case agansh a desire-as-reason position, by
insisting that the “because” above has only exptagaorce: can explain what was the
motivation of the agent for choosing the actualpsen alternative. It has nothing to do
with the “normative” issue - the main concern o tihefender of the desires-as-reasons

position. This rejoinder, however, begs the questibis just a restatement of the claim
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that desires never add to the stock of the reasonsaction. In the case above,
accordingly, desires should not be seen as additigetreasons for adopting the goal.

My response is that if this were so, if the preseoicdesires played solely an explanatory
role, singling out simply the motivation that Idtetagent to make the decision he ended
up with, this would leave unexplained how the gedbjch was indeed adopted partly
becauseof the presence of desire, once adopted, could@dadenormative reasonsf

the agent. It has been already agreed on all didasthevalueof an optionis enhanced

by the fact that it is part of a comprehensive gtials adding further normative reasons
for the option.

To more clearly see where is the problem, we sheolisider what gives a goal its

normative status, allowing it to add new reasornbéareasons that existed before.

This normative status should come, at least pdrtiyn the reasons for adopting it in the
first place. If desires cannot add to the normafimee of the pre-existing reasons,
however, these pre-existing reasons exhaustvhatever counts as a reason in the goal.
But notice: it was already admitted, that the pneseof a goahddsto the pre-existing
reasons for adopting it. Otherwise the followinglgem arises: whenever there are
equally weighty (or incommensurable) reasons fatlaer goal, one will face at T 2 the
same problem as in T1, in deciding which actiorfaidow: the one, favoured by the
already adopted at T1 goal, or rather the altereadiction, supported by the ex ante
equally reasonable alternative goal. If the denisibstage T2 is to be based on the pre-
existing reasons alone (presumably exhausting, h&s d@rgument goes, whatever
normative reasons there are for following the aeldgoal), one will once again need to
ground one’s decision on the greater desire. Thdssare will decide that case as well
(the fact that the agent will most probably haveater desire to further the already
adopted goal is beside the point here). Consideetten more interesting case when the
eligibility of an action, which would further an @gted goal, cannot be maintained in a
situation, where the initial balance of reasonsdieged in favour of the ex ante equally
valuable but at the time T1 dis-favoured alterratiihe decision to stick to the adopted

goal in this latter case could not be entirely ddél on rational grounds, unless the
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reasons in favour of the adopted goalr@reexhaustetty and go beyond the reasons for
its adoption.

The problem with a desire-based solution to thesitet problem at this later stage T2 —
is that the distinction between goals and desirag oollapse. Even in the presence of
adopted goals, which presumably are to decide dbeei what has to be done is still
being decided on the basis of a prevalence ofetesilf this is unpalatable, as | believe it
is for the agent-neutralist as well, one needddoncthat the adoption of a goatlds to
the reasonghat supported its adoption. Timermativity of the adopted goal does not
come entirely from the reasons that supported its adoption infitisé¢ place. What is
missing from this picture of goals adding valuethe neutral value of an option, is
precisely an explanation for theditional normativeforce, which should presumably
not rest on smuggling back the desires.

Thus one has to refute the presupposition thantimative status of the goal not only
stems but is exhausted by the reasons for adofitengjoal. One has to admit, that the
additional reasons in favour of a goal-promotingiap stem from something other than
the reasons for adopting the goal in the first @ldgut if it was really the case that the
desires did not add anything to the reasons foptaatp the goal in the first place, what
can explain the difference the goal makes to theevaf the action, thus adding to the
reasons for it?

One may attempt an explanation in terms of the tand emotions already invested,
which add to the reasons for continuing to stickht® chosen comprehensive goal rather
than abandoning it in favour of the ex ante equeliigible alternative. However, if there
was any additional (to the reasons, which werehm ¢ases we are concerned with
equally balanced) justification for choosing theauatly chosen goal rather than the
alternative, as well as for investing time and a@ams in pursuing it, it was that the agent
preferred it more at the time. It is unlikely, amgreasonable to invest time and emotions
in the alternative one disfavours. Though it is moteasonable to stick to an adopted ex
ante equally valuable goal, once one has startelistavour it, if one does stick to it, it
could hardly be simply because one has invested tmpursuing it. Neither time nor
emotions invested in what is ex post believed amess goal, do justify adhering to it. If
adherence to a disfavoured (though not believedhless!) goal is warranted, it is at
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least partly because of the added value, grownof the initial desirehat tipped the
balance in favour of the chosen goal in the fitace. Thus we once again end up with
desires as a source of the additional value (thdbgi need not exhaust it — time and
emotions may play their role as well), attachethtoadopted goals of the agent.

My conclusion is that the distinction as definedr®utralists between goals (adding to
the value of the option), and desire®\eradding to the value of the option, and thus
never adding to the stock of reasons as well) dabeomaintained. At least in some
cases, desires do add to the value of an optias.dither the case that the goals do not
add to the value (but then the observed divergehe@lue is incomprehensible), or that
the desires are the source, that allows the goadsid to the value of the option — and
thus desires themselves indirectly add to the vafuthe option. It is clear that if that
conclusion is accepted, the reasons that are aatestiby this desire-based added value,
cannot be agent-neutral: they should depend oddbres of the agent himself, and thus
should be agent-relative.

4. The Limits of the Argument. Some Objections Condered

Before drawing the implications of the agent-relatreasons argument for Raz’s Service
conception, let me concede two points. | beliewséhconcessions need not be lethal for
my argument. First, the explanation of the diveogeaf value in terms of agent-relative
reasons as dependent on the presence of desiresndbgreclude the possibility of
having agent-relative reasons, which stem fromatients’ goals, without even indirectly
resulting from the agents’ explicit desires. Thiueaof options to the agents may diverge
from their impersonal value due to the agents’ g@aten though the agents never had a
moment of explicitly deciding to adopt those goalksither on the basis of reasons nor on
that of desires. The emphasis on desires | putamtaining that the explanation of the
divergence of value requires the recognition on&gelative reasons was due to the fact
that desires seem naturally to support agent-velattasons. It is not critical for my
project that the agent-relative reasons are neglgyssaplained in terms of desires. Goal-
based agent-relative reasons for action would dwedk once it is recognised that the
increment of value the presence of goals addseaethante value of an option provides
reasons of an altogether different kind - agerdtnet reason for action.
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Secondly, | should stress the parasitic naturéefdesire-based value, which constitutes
the agent-relative reasons. | tried to establigh tiie increment of value, that adds to the
strength of reasons, normally (though not alwagshes from the fact that certain goal is
more strongly desired than the equally (or incomsneably) rationally eligible
alternatives. However, this does not mean thatvee value of the option is exhausted
by its value for the agent, who has adopted (bechagdesired it more) certain goal. Part
of the value of the option will give an agent-nalittreason for action to all agents, our
agent included. The additional to that value, vdtrethe agent, who has as a matter of
fact adopted a goal, which will be furthered by tlrespective action, will constitute a
further, agent-relative reason for that agent aldims relative reason will not always be
conclusive (and the neutral reason, which all othgents have, will not necessarily
always be defeated either): the agent might bemaliy required to act on a stronger
neutral reason, which will render the action, fdriehh he has a relative reason, ineligible.
This explains how some other agents may have aaleatison for action, which would
promote a goal of an agent, (given that goal isiadale), as well as how the relative
reason of that agent may be outweighed by the aligptionately greater neutral value of
an option (which may not promote a goal of thatrdge

A further problem with my construction is that tegtent of the divergence of value,
which determines the strength of the relative reastay be taken to depend entirely on
the desires of the agent. It might be pointed®8lthat this would fail to explain why we
take the success of one’s pursuits to matter: itldvbe implausible to claim that we care
about that success, simply because we desire pursaits, goals, etc. Even if we happen
to get ‘colder’ to them, we will still have a reasto succeed in them which would be
different than the neutral reason: we would havedaand this failure would add to the
(dis)value for us of that pursuit. Thus desireshcdibe the whole story.

As in the above rider, let me again point out: rtamng that agent-relative reasons are
necessarily desire-based is not critical for theceas of my project. It might be true, that
the desires are just an enabling condition, trigpgethe adoption of a goal, which may
grow into a comprehensive goal, giving agent-reéatreasons for action. What is

important for my purposes here, is that the faaligérgence between the neutral value

228 This objection was raised to me by Professor Raz.
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of an option, and the value of that option to aeragno matter whether it is explained by
the presence of desires, the desirability of swliogein one’s pursuits, the fact of a
choice, the importance of deciding on a courseabiba, or something else, securely
establishes the existence of agent-relative reasons

There is another concern with my claim here: itde strong®® If it is true that the
divergence of value establishes the validity ofrdgelative reasons, and these latter
support a liberal-democratic political arrangemehgn this would be a universalist
defense of liberal democracy. All societies, whpeétical arrangements were different,
would have failed to pay due respect to the persbesause they did not provide for
them the opportunity to act on their agent-relatreasons. This would mean that |
condemn all past political arrangements.

My response to this objection may seem somewhatgant. My claim is that even
though the past political arrangements were nditet@ondemned for failing to pay due
respect to persons by recognising their agentivelaeasons for action, they were still
wrong not to do so.

A more sophisticated, though again rather contsiakresponse, might appeal to ideas,
developed by Raz himseff*° Start from the position that there might be noeliess
moral verities. Morality may, nevertheless, stilohtinuously and endlessly develop
toward unchanging moral principles.” Though thesehanging moral principles might
not have been valid at all times, since they waredifferent reasons) ‘beyond people’s
grasp,’ those subsequently valid principles mayligate the then-valid principles. Thus,
there might be a universal, unchanging moral ppilegistating that since people have
agent-relative reasons, they should be allowedtomthem directly. At the same time it
might be recognised that past political arrangem&eied not have been wrong to not
have followed this moral principle in all timesnse it might not have been valid then.
This argument may support the position that libelehocracy is a universally justified
form of political organisation, at least partly bese it relies on and realises such

universal moral principles.

229| owe this objection again to Professor Raz.
#0Raz (1994: 156-157).
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The difference between the arrogant and the sopdtist position is that on the first,
people are guilty of failing to respond to a vaharal principle, though they are not to be
blamed since they might not have had “access” .tollite second, more radically,
postulates “moral change”: the then valid princsptid not require recognition of agent-
relative reasons for action (so people were notneweong, and not simply not
blameworthy, not to recognise them,) though thétteat there are such reasons may be a
universal, if not timelessly valid principle. Ciga the concept of universally valid
moral principles that aneot timelessis not uncontroversial. | agree, though, thatehs
something odd in the first position as well. Sayiihgt though people were wrong but are
not to be blamed on account of their incapacitgrasp the universally valid principles,
may be no less controversial.

A less controversial (not based on controversiatainontology), but not necessarily
sound reaction to a similar argument - autonomyastiable only because of the
conditions in modern Western societies that requmdividual choice, and is not
universally valuable, is owed to Waldrdtt.He asks why if autonomy is only valuable
because of the conditions in such types of sociétig, state’s duty to maintain those
conditions (this latter claim is one of Raz’'s m#iese$*). If the value of autonomy was
not extending beyond its value in those conditidinsre is little ground for this duty. The
analogy Waldron draws here is revealing: if Razight about the value of autonomy,
why is not the same with the virtue of justice. IBahake sense only under certain
conditions — one under conditions of modern libewradividualist societies, the other —
under conditions of scarcity. If the virtue of jiest does not justify preserving the
condition of scarcity, so is with autonomy. If thes an important duty to maintain its
conditions, however, this indicates that the valtiautonomy is not indexed to a type of
society.

Raz’s respons&” is that the state has this duty of supportingciheditions of autonomy
only in the circumstances of normal politics (iden no radical change in the character

of society is involved) and does not extend beyibrad. If so, Waldron’s argument fails.

Zlwaldron (1989: 1122).
232 |n Raz (1986) and Raz (1994).
233 Raz (1989: 1228-9)
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So, we are left with the arrogant and the soplat®s responses to the “universality”
argument to choose from.

A further, general objection to my account of agehative reasons might point out that
the cases | have used to push forward my caseoagpeculiar and exceptional, that they
cannot vindicate the general recognition for thistexce of two types of reasons. Thus
Raz, for example, recognises that in these casssedefunction as reasons, but
nevertheless does not accept them as normal re&$dfhe agent-relative reasons in
these cases are too peculiar.

But if incommensurability (one of the two possitdeurces for accepting desires as
reasons) of the value of the options, and hencéhefreasons for actions is wide-
spread’>® the desire-based agent-relative reasons woultheovo rear, even if peculiar.
They might not be exceptional. Moreover, besidegsaf incommensurability, cases of
equally weighty options could also trigger my argunn so, even if some find the idea of
incommensurability of options impossible, they abstill recognise the validity of my
arguments. If still some find the concept of a debiased reason for action peculiar, |
have conceded the possibility of having non-delsased agent-relative reasons, for
which neither the presence of incommensurabiligy, that of equally weighty options is
critical.

If the above argument for the implausibility of theeutralist explanation of the
divergence of the neutral value of an option ared\thlue of the option to the agent is
sound, the next problem | need to address is whétkee are some additional sources of
discontent with the agent-relative reasons. If éhare such sources of legitimate
discontent, one has two routes open. One may tfyndoan alternative to the criticised
above neutralist explanation of the divergence alue, which will need to be still
neutralist in character. Alternatively, one may chée claim that there is actually no
divergence of value: what seems to us divergenteoftypes of objective value, might
as well be a possibly justified (because it is ttu¢éhe natural partiality of our personal

perspectives) distortion of the only true neutiale.

24 5ee his “Incommensurability and Agency”, in Raz (1999: 62).
2% Eor this claim, see Raz (1999: 66).
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A possible source of discontent with the agenttnedareasons, added to their alleged
peculiarity, and possibly one of the springs thereothat they seem not to fit some of
the plausible requirements for an account of res$onaction. The two requiremefits
are: first, that the evaluative properties of tipians (the value of the action) serve both
evaluative (judging the action) and action-guidingctions, and second, that the domain
of values and reasons is intelligible. | take tbeond to be a direct consequence of the
first: if the value of the action is to guide thgeats in acting, this value should at least in
principle be intelligible (even if not always exgptly explicable) to those agents.

Why would agent-relative reasons not fit these ireqoents? For one, the desires we
took sometimes to constitute agent-relative regsamesonly to an extent intelligible: they
are intelligible to the extent they are held foagens, but once the reasons are evened, it
is not intelligible why one desires one option eatthan the equally valuable alternative.
And if these only partially intelligible desireseaallowed to enter the domain of values
and reasons, this domain would loose (or lessenjielligibility. These problems with
the intelligibility of desires are connected witietrequirement that values should serve
both evaluative and guiding functions. If one desimore one rather than the other of
two equally plausible competing options for no atar reason (and it is unintelligible
even to him why he desires more one rather thawottier), it is not clear how his choice
of one of the alternatives is at all guid@dWhat is in principle unintelligible cannot
normatively guide action. The value of the alteieatoptions is intelligible, and can
guide the action, but in the case of a tie, itriscgsely the unintelligible desire that tips
the balance in favour of the chosen alternativel tius actually serves the guiding
function. Thus the two functions of value come &p@aalue serves only the evaluative
function: it testifies, that the alternative optomre eligible; however, the guiding
function is served by desires. And desires by dedim cannot serve this function,
because they are unintelligible.

To deal with this objection, one may try once agaiproceed from the case of goals as
reasons (which case presumably satisfies the tquinements for an account of reasons)

towards the case of desires (which | take to uraénke choice of goals at least on the

2% These requirements are advanced by Raz in “The TruthficiRarism”, in Raz (1999: 219-220).
%7 The explanation of action in terms of reasons seems to rehatrthe agent be taken to have adted
particular reasons, or to have begrided bythose particular reasons.
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occasions of incommensurable or equally valuablalsyo and then challenge the
distinction between goals and desires. Thus thepatibility of goals as reasons with the
structural requirements for an account of reasmasid be extended to cover the
compatibility of desires-as-reasons with those ireguents.

However, it might be that this move backfires: @@t of expanding the field of
considerations that count as reason to cover desiréhe cases discussed, can have an
adverse effect on the recognition even of goaleasons. If it is true that the added value
of the option, when goals are present, is attritdatéin the above cases) to the fact of the
presence of desires (which are unintelligible, @adnot guide action), then so much
worse for the goals: they will turn out in fawdt to add to the value of the option. But,
then, the critic would need to advance an explanati neutralist terms (not based on the
presence of goals, projects, etc.) for the obsedneelgence of value, and it is not clear
whether it would be successful.

Alternatively, it is possible to go one step furthend deny that there is a divergence of
value on occasions, where desires tip the balamzbgoals are seen as determined partly
by such desires. It is counter-intuitive to clailmtt precisely in cases of equal or
incommensurable value, the value for the agenthef dption the agent has actually
chosen as his goal, is not greater than its neusllak. If there is divergence of value at
all, it will certainly apply in these cases in timst place.

These cases have the advantage as well of providsgwvith a relatively clear
counterfactual tesfor establishing what exactly has been added ¢éovidlue of the
option, once adopted as a goal. The move of denyiagdivergence of value in such
cases, would be unpalatable for those embracingah@non sense morality (with its
recognition of the divergence of value in theseesgsand aim to provide an account of
reasons for action, not radically departing from it

It will be noted, of course, that my strategy irplygng to the objection from the
requirements for an account of reasons, was teaeto a point, where the opponents
would feel uncomfortable with the results of thaitack. This strategy did not (nor was it
capable) establish, however, that the desire-bagedt-relative reasons can meet the
above requirements. If it turns out that the conseqges of denying the validity of such
reasons are truly unpalatable, it might be worthsadering the possibility of relaxing to
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an extent these requirements, which would allow #&mcommodating within the

admissible accounts of reasons, agent-relativensaass well.

5. A Reason-based Account of Autonomy

| have insisted that the central case for ageativel reasons in general is the divergence
between the neutral value of an option and itsevéduthe agent. In the discussion above |
have concentrated on the agent-relative reasoasitohomy, leaving aside the difficult
issue of deontological reasons. May be the divargeri value can explain their case as
well. But my main concern was the contested thoagimmon ground between the
neutralists and the relativists: which is the lre@eplanation - in terms of relative or
neutral reasons, of the divergence of value,iff &greed that it can have its source in the
goals of the agents. | have tried to show thahthéralist theorists, who deny the validity
of agent-relative reasons, while accepting thiedjence of value, cannot give a coherent
account of this divergence. The distinction betwdesires and goafs® on which their
neutralist explanation of the divergence of valeigees, seems difficult to maintain in the
form required for their task.

| think the appeal of the divergence of value theis in that it helps spell out the idea,
underlying the ideal of personal autonomy: we stidag free to be authors of our own
lives, precisely because there is a divergenced®iihe neutral and the relative value of
one’s options to the agent. With the danger of mgla hasty generalisation, it may well
be that the recognition of the divergence of valnderlies the whole individualist liberal
tradition.

It seems, nevertheless, the neutralist has a sttasg, apart from the considerations
dealing with the divergence of value, against thens&-relativist. He might insist that he
offers a reason-based account of autonomy, andeqaestly, of liberalism, which is
distinct and superior to the will-based (in the serf thick will, desire-based) one,
allegedly defended by his relativist opponents. meetralist claims that since autonomy

has a value to the extent it follows right re&Sdifotherwise it is blind and with no

238 |t should be clear that | am not denying that there istindtion between them — | only deny that the
main distinction between them is that one does, while theraoes not at all add to the neutral pre-
existing reasons for action.

29 5ee Raz (1986: 318): “Autonomy is valuable only if exerdisguirsuit of the good.”
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value), his reason-based account of autonomy betteects this value of autonomy by
not allowing desires to play any role in it - pesty because desires are of no relevance
for that value. If one agrees with the neutralistioe point about the value of autonomy,
one is to restrict, this argument runs, the releeasf desires to the dis-favored will-based
account of autonomy. It is clear why the will-basetount of autonomy should be dis-
favored: it makes the very implausible claim, thia¢ value of autonomys in the
satisfaction of thalesires(preferences) of the agents, because desires ptonale the
agent with reasons for action. This position mattes relativist uncomfortable in the
same way the neutralist was made uncomfortablénenprevious section: because he
cannot explain the fact of the divergence of valfiaall the value for the persons is
exhausted by the desires of the agents, there déveogence between the neutral and the
relative value of the option: it is simply denidtte is such a thing as neutral value of
relevance for persons.

Now, nothing in my discussion above suggested ltwatuld like to defend this strong
will-based account of autonomy. After all, | try $bow the recognition of agent-relative
reasons is necessary for a reason-based accolibem@ democracy, presumably itself
favoring a reason-based account of autonomy. | me¢ddeny the value of autonomy
consists in following right reasons. | simply try éstablish thatlesirescan, in certain
situations, be suchight reasons | am not defending the strong claim, that whateve
value an option has, it has it because it is désion the contrary: | simply claim that
desires can provide us with additional reasonsavorfan otherwise already valualpler
seoption, thus singling it out among otherwise etyueligible alternative options.

What | find disconcerting in the neutralist defensk a reason-based account of
autonomy, is precisely this denial that desires paovide us with valid agent-relative
reasons for action. This position threatens to undee the only explanation of the
divergence of value the neutralist can provide temms of the goals of the agent. If it is
true that the recognition of the divergence of gakiwhat supports the ideal of personal
autonomy as morally relevant in the first places thilure to explain this divergence of
value disadvantages the neutralist position. Theae-based account of autonomy is not

threatened by this challenge to the neutralisttjposito the extent that not brute desires,

174



but reasons (agent-neutral and agent-relative )atike taken to support the value of the

autonomous choice of options, one works withinasoa-based account of autonomy.

6. Conclusion: The Autonomy Condition and the Norméve Supremacy Claim

This discussion is relevant for my thesis, let nress it, since | take the reason-based
account of agent-relative autonomy, and not thelveised one, to be a strong support for
Raz’s autonomy condition. In evaluating whetheegercise of authority is justified, one
is first to show that it is more important to dexidn issue correctly rather decide it on
one’s own, and only then run the legitimacy testN3fT. Some of our autonomously
adopted goals require that we are left alone taddeoow best to promote them, even if
this would bring lower, by some external standdegiel of conformity to those goals.
The point is that the value for us of pursuing goals on our own, even at the expense of
getting sub-optimal results, is out of proportioithathe value of achieving these goals,
when aided. This is not the position defended (cosssfully, as | claimed in the
previous chapter) by the strong endorsement canstlreesis: that an option has no value
whatsoever unless endorsed by the person.

The claim defended here is modest — it often isenmmportant, and brings more value, to
act on one’s own goals directly, rather than putbeen indirectly by following authority
instead. The latter does not entirely deprive tliéwalue - it just significantly reduces it.

However, even this modest result seems to subaligritmit the scope of the NJT.

More importantly, the result here shows why thanclauthority necessarily makes of
having comprehensive supremacy over all other novena@omains, cannot be plausibly
made. If the presence of agent-relative reasonautdnomy necessarily limits the
justified exercise of authority, it is those reasoand not authority that determine this
limitation. It may be this limitation - that authityr should respects such reasons and thus
should necessarily refrain from making the utteirlyplausible claim to normative
supremacy over all other normative domains, thast beharacterises the liberal-
democratic form of political authority.

This challenges Raz'’s conception of political asglal authority and their justification in

a liberal-democratic political order. First, thet@uwomy condition shows why political
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authority cannot make a bona fide claim to suprgnoaer all other normative domains.
Even less cariberal-democraticauthority, on which the restrictions of the autmyo

condition are to be taken even more seriously, nsaké a bona fide claim. However, if
making this claim is an essential feature of paditiauthority, on Raz’s model, this not
only shows its internal problems as an adequateegion of this authority in general,
but also threatens its applicability to the libestamocratic one specifically. This is so,
since it is likely a defining feature of this typé political authority in particular, that it

refrains from making such overboard claims to so@®&y over all other normative
domains. Moreover, making such claims cannot berdral feature of the concept of
political authority, since the case of the libedaimocratic type of political authority falls

within the core of the concept of political auttpri

Let me now go back to the main hypothesis abouttimmection between a reason-based
justification for liberal democracy, and the rectigm of agent-relative reasons for
action.

| have claimed that if there is justification féretadoption of certain political principles,
it is because by following them the state authorstymore likely to issue directives,
which would provide its subjects with valid protdtreasons for action (helping them
better to conform to the reasons that directly ypplthem). If I am right in insisting that
agents have agent-relative reasons along with diggint-neutral ones, it might as well be
the case that the guiding political principles néedof a liberal-democratic character.
The subjects’ agent-relative reasons of autonondy @artiality ask for a constitutional
protection of their individual rights, and, in atidn, their reasons of autonomy may
require the adoption of certain democratic proceslusf decision-making. The latter
procedures should, however, be constrained bydhstitutional protection of individual
rights, if they are to result in authoritative ditiges, capable of providing the subjects
with valid protected reasons for action. Only irstivay, it seems, would authority meet
the requirements of the Service conception of ilegite authority: to serve its subjects by
helping them better conform to their reasons. H@wgthis service is severely limited by
the requirement of meeting the autonomy conditiothe- service depends on whether
subject’s reasons themselves allow for trying tmdimproved conformity to them by
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acting on some other reasons. The presence of-egjative reasons for action seems to
boost the case for this requirement being a rattneng one: it is quite often the case that
acting on one’s own is ways more important and gwimore value for the person
concerned than acting correctly, led by authoritlitectives. More than that: it is more
important that it is the subject himself, who desidvhether the issue is such to require
deciding oneself rather than deciding correctlyisTib the broader interpretation of the
autonomy condition, urged by Green (1989: 811),clwlseems resisted by Raz (1989:
1180-3). If the broader interpretation of the aotog condition is more in line with the
agent-relative reasons thesis defended here, &gk tt is (these reasons are goal-
dependent — deciding which goals to adopt is uppe¢andividual, not the authority), this
shows that the constraints on the legitimate egerof authority are externally — by the
subjects themselves (as required by this interpoala and not internally determined - by
the authority itself.

Further, recall the discussion of NJT in the secomabter and the problems | identified
with it, concerning its capacity to explain in wisgnse the legitimate authorities, when
acting within its legitimate bounds, can turn meughts into duties. One of the problems
was that an important difference between ratioeqlirements and duties is precisely the
independence of the latter from persons’ own goBtgs consideration may argue for
restricting even further the legitimate exerciseaathority - only within the bounds of
serving directly only the goal-independent, agestral reasons of its subjects. It is clear
that if this is so, NJT would not be an adequaddileacy test. But | will not pursue this
at this point - | will say more on NJT as such deguate test in the concluding part of
this thesis.

However, as | already indicated, | believe theraristher deep problem with the Service
conception, and with the NJT in particular. My centis that the claim to normative
supremacy, taken by Raz to be an essential featuesv's and state’ authority, not only
cannot be reconciled with a liberal-democratic tgpauthority, but is inadequate for any
type of political authority, since it is in tensiavith the central normative tenor of the
NJT and the Service conception of legitimacy morenegally. This conception
necessarily tests the legitimacy of law and pditeuthority by moral standards: whether
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law and state authority are ultimately morally jfistl (or required by practical reasons).
It is morality, or practical reason, that ultimatglstifies authority: but then authority’s
claim for supremacy over all other normative dorsais necessarily false, and thus
obviously implausible.

My contention, then, is that making obviously imdéle claims cannot be an essential
feature of authority? If Raz is right that it is in our concept of pail authority, that
authority necessarily makes such a claim, thes tihé account of justification, on which
this claim turns out to be necessarily false, whishinadequate. If rather it is the
morality, or practical reason-based account oftiegicy that seems central to our
concept of authority instead, then the claims auithas thought to necessarily make
should be modified. In either case, something shbel given up: either the claim itself,
or the type of account of legitimacy that falsifiggs claim. | hope to have indicated

clearly and persuasively why | believe that the tleanot and cannot go well together.

2401 am not alone in this. The discussion on these issuwgianding fast and is becoming very
sophisticated, Himma (2001), Edmundson (2002), Lefko(@004) are but just a few examples.
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Part Three

Authority and Instrumental Rationality

In this part of my thesis | move away from the pegiiies of political authority,
explaining its distinctness from other types ofgbical authority, and go back to the
fundamental issues, affecting any type of practeathority — the issues around the
paradox of rationality involved in obeying authgritl address a specific problem under
this general heading, connected with Joseph Razt®uamt of authority. For Raz,
authority, by issuing authoritative directives, jponts to give its subjects protected
reasons for action. When the authority is legitenat does indeed provide subjects with
such protected reasons. The legitimacy of auth@ityainly established on instrumental
grounds. The question | address is whether itdsvzidually rational to decide to follow
an instrumentally justified authority, if to folloauthority means to take its directives as
protected reasons for action. This question, iukhte noted, is different from, though
connected to the widely discussed question whetloan be rational to follow authority
(obey authority) on particular occasions. The tamfethe first chapter of this part is
Larry Alexander’s suggestion that deciding to fallauthority might not be rational. In
the course of arguing for this claim, he draws mal@gy of the case of authority (and of
serious or mandatory rules more generally) with diaGregory Kavka’s Toxin PuzA#
[henceforth TP] of instrumental rationalit{?

“...[.serious rules] may be like the intention tordeithe vile potion tomorrow in Gregory
Kavka’s Toxin Puzzle.” Alexander (1999: 53).

241 Kavka (1983).

242 The direct analogy Alexander suggests is between théjtiog®f having “serious rules” and TP. For
Alexander the concept of legal and political authority is tiwbup with the existence of serious rules.”
Thus the case of political authority, if this authorigght, may be analogous to the TP as well. Raz (2001a)
also takes the existence of rules to be central for legal authidatglaims that authoritative directives -
“one subspecies of mandatory rules” Raz (1990b: 191), promisksnore generally commitments, have
by their nature one and the same structure: they abbelievedto provide protected autonomous reasons
with exclusionary force to those to whom they apply, antlially provide such reasons when valid
concentrate in this chapter on the case of authoritative direciree political authority is my main
concern.
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The question | ask is whether such an analogy cbeldrawn. Though | conclude that
the analogy does not hold, my discussion helpsniliate another problem for the
rationality of deciding to follow authority, whidhdiscuss in detail in the second chapter.
Is the strategy of always following what one betigvo be a legitimate authority, even
when one disagrees with its directives on a pddrooccasion and happens to be right to
disagree (since the authority did not get the lmaaof ex ante reasons right) rational?
And if rationality requires allowing room for exdems, does such a rational strategy
have resources for solving the “instability problerhone is always tempted in cases of
disagreement with authority to disregard its dikes, and gives in often enough to this
temptation, one may end up being worse off by degitb follow authority than if one
always followed one’s own judgement only insteacbe® not that argue for the
irrationality of deciding to follow authority if nstable decision-making strategy is
available? It is often assumed that deciding topaderious rules (deciding to follow
authority) does not present problems of rationalgych problems affect only the

subsequent, actual following of those rules, or glying with authority:
“...according to the naive compatibilist position, as well & @onstraint and Resolute models
[the all main positions], itan be rational to adopt rulesThe problem for the naive compatibilist
comes when one turns to the rationalityagtually being guided bguch rules.” Shapiro and
McClennen (1998, 366-367, emphases added)

Is this shared view warranted, or rather, therepaoblems of rationality already at the
stage of deciding to follow authority or adopt s#eMy conclusion is that there are
indeed such distinct problems. More importantlglaim that neither Raz’s own account,
nor any of the recently offered accounts of ratiayaamic choice, when applied to this

account provide an easy solution to them.

Thus the doubts concerning the rationality advamtaiginstrumentalist justification for
the exercise of authority seem well-grounded. Tdosclusion reinforces the general
critigue against Raz's instrumentalist justificati@f political authority. Recall, the
concern is that instrumental justification fallsoshof what is required if Raz’s general
account of practical authority is to be a plausdateount of political authority as well. A
moral duty to obey is commonly thought owed to a leggienpolitical authority acting

within the bounds of its jurisdiction, and at salgoints in my thesis | have argued that
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instrumental justification meets special difficaktiin grounding such a moral duty. But
may be it is necessary to revise (a much-loved lologophers exercise) our common-
sense notion of duty to obey, in order to bringnitine with the philosophically best-
supported notion of legitimate authority? This sednthe obvious route to be taken,
since the instrumentalist justification promisedirgaispensable rationality advantage — it
offered a solution to the rationality paradox timdéigued the inherited theorising on
authority. The conclusions reached here - thi®mality advantage is suspect, instead of
arguing for such revision, should rather promptearsh for other, non-instrumentalist
justifications, more in line with our common-sensaion of legitimate authority. In
short, going beyond a generally instrumental jigsttion in the case of political authority

seems warranted.
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Chapter Six

The Rationality of Deciding to Follow Authority: The Toxin Puzzle Analogy

| start this chapter by setting out the structuréhe Toxin Puzzle (henceforth TP) case
and look at the structural features of authorityséarch for analogy between TP and the
case of deciding to follow instrumentally justifiedlthority. After dismissing some
preliminary objections against the analogy ‘TPtioraally deciding to follow authority,’

| focus on the main problem for establishing it.eTproblem is whether the case of
deciding to follow authority involves what Kavkallsa‘autonomous benefits.” I show
that it does not generally involve such benefitsgwen if it does, this is not known to the
agent, which is necessary if the case of auth@itg be analogous to the TP case. Thus
the analogy fails. Nevertheless, though there isinolar to T P puzzle in the case of
rationally deciding to follow authority on the Rami account, there is a connected
problem with offering a stable rational strategyalfowing authority. Discussing it is the

task of the second chapter in this part of my thesi

1. Toxin Puzzle and the Instrumental Justificationof Authority

Authority, according to Raz, is primarily instrunally justified. This follows from NJT
— the justification for following authority is instmental: one is normally justified to
follow authority when one does better in conformiogone’s own ex ante reasons by
complying to authoritative commands than he woutdby complying to one’s own
reasons directl§*> Next, the presence of (legitimate) authority lsetato makepractical
differencé** to how subjects ought to act, to what reasons e for action. This is
closely connected with the instrumental role ofhauty. This role presupposes that at
least on some occasions authoritative directivgsire actions that diverge not only with

subjects’ all things considergadgemenbn the ex ante reasons for action, but wihigir

243 “Where there are advantages in having authorities...they are ahwagsilt of the indirect strategy for
conformity with reasons, i.e. maximizing conformity wittasons not by trying to comply with them but by
following someone else’s judgement about what one shouldRéa (1990b: 195)

44| have discussed it in more detail in chapter 2 of my ghesi
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ex ante reasons for actioinemselves as well. The connection to NJT is tmy by
making practical difference could authority brirttetbenefit of improved conformity.
Next follows the autonomous reasons thesis: théerdifice-making characteristic of
authority, according to Raz, is a function of thesence of “autonomous reasofis,”
(just another name for the protected reasons diedus first chapter of this thesis). They
include content-independent reasons (CiRs) - #&flyicprovided by promising,
undertaking commitments, making binding decisiodsciding to follow mandatory
rules, authority etc.), deriving their force noorr the reasons, justifying deciding to
follow authority?*® etc., but rather by the very fact that such aetgehbeen performed
with the intention of creating new, i.e. autonomoreasons for actioff! This
characteristic (the source of their force is ndtasted by the underlying reasons for the
promise, the commitment, etc) may partly explaiwhbeir presence can make practical
difference to the ex ante reasons subjects alrbaglg Autonomous reasons, next, are
“protected” — the exclusionary reasons (ERSs) protect CiRsxisjuding all pre-existent,
content-dependent reasons within their scope oficgtion, thus making CiRs decisive
in resolving issues within their jurisdictiéff The protected reasons, however, are
neither absolute, nor are they only prima f&feChey exclude all considerations within
their jurisdiction, and thus are conclusive thdret are not always conclusive all things
considered (there might be reasons against thenaittey require, which are outside this

245Raz (2001: 12)

246 The analogy with promises/commitments holds here todéarthey bind even if there were no reasons
for giving the promise, committing oneself in the firkiqe, Raz (1986: 388). This binding need not be
absolute.

247«The Promise keeping principle and the Decision principle atte ised on the idea that people should
have a way of binding themselves by intentionally creating redsoraction” Raz (1990: 69). The puzzle
is “how can it be that people can create reasons just by adgtinghe intentionto do so” (Raz 2001: 5,
emphasis added). Raz’s explanation for the binding forgeashises relies on their character of voluntary
obligations. “Promises are voluntary obligations not becpusmising is an intentional action, but because
it is the communication of an intention to undertake aigation, or at any rate to create for oneself a
reason for action” Raz (1977: 218).

248 | am discussing the many problems with tbeceptsCiR and ER in chapter 1.

249 The duties stemming from the normative practices of progjisiammitting oneself etc., are sometimes
taken to provide new reasons for action, whichd@@sive ceteris paribugjiving rise toprima facie duties
only; Harman (1978:114), Searle (1978). They mightttenother hand, be taken to providenclusive
reasons for action(giving rise toabsolute dutieds Raz takes the middle position: duties have limited
absoluteness. They exclude all other considerations within ¢kejpe of application, but need not be
conclusive “all things considered.” Raz explains this by diging the concept of an autonomous reason
with an exclusionary force. For Gans (1992: 21-22) datiss are conclusive reasons only within a limited
domain (they are duties with limited absoluteness), lsuahalysis does not rely on ER concept.
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jurisdiction). ERs thus are reasons not t“dain those ex ante reasons, which apply
directly to the subjects and on which the authongs meant to ground its authoritative
directives.

We saw in the first part of this thesis there ammynproblems with the claim that the
autonomous reasons have sugptactical exclusionary force. This characteristic is
necessary part of the autonomous reasons, exglaihow they can make the required
type of practical difference. If found truly probiatic, the autonomous reasons
explanation of how authority makes such differenoay be unsatisfactory. An
explanation will be due for why deciding to follauthority, if it implies accepting that
authoritative directives provide “protected” reasdor action, is not irrational.

In this chapter | address the problem with onengiteto set the conditions, under which
deciding to follow authority is not irrational. Szessfully setting such conditions implies
that when these are satisfied, the autonomousmeagith their exclusionary element are
valid. On Raz’s Service conception, let me repeairg the main condition, establishing
the rationality of following authorify* is, that following authority instrumentallerves
its subjects by bringing better conformity to thexrante reasorfs?

The issue | discuss here is whether there areapaablems with such an instrumental
justification, when coupled with the main charaistés of authority: that it provides
protected reasons with exclusionary force, meaptéempt acting directly on the ex ante
reasons. | focus on a particular challenge to soisition to the problem of rationally

deciding to follow authority. It is presented byetffoxin Puzzle (henceforth TP) of

20 ERs are reasorfer action excluded imot reasoningon the merits of acting on the balance of the ex-
ante reasons, but ondcting on this balance.

%1 The same is true for the rationale of adopting mandatdeg,rand only in a modified form in the cases
of promising and undertaking some specific commitmentticblthat the rationale for taking promises and
commitments to impose duties on the promisor is to enablgnd “voluntary special bonds with other
people” Raz (1986:175), which may be iotrinsic value. This rationale, then, renders promising,
committing constitutive elementsf theintrinsic valueof having such special bonds with other people —
they thus may not be simply instrumental. | do not addhese the plausibility of such non-instrumental
justifications.

%2 Two versions of instrumental justification are possilsiehe framework of discussions Bratman (1998),
Gauthier (1998b), Harman (1998) of the Toxin Puzzle, ikrumental rationality framework implies that
the agents’preferences and (subjective) valudsfine what is rationally justified. Raz’s instrumental
Service conception of authority takes the subjeetsante (objective) reasons for actitmdefine what is
rationally justified: whatever brings improved conformity those reasons. This difference between
subjective preferenceandobjective ex ante reasotfigr action will be relevant in discussing Bratman'’s
modified “sophistication” strategy of dynamic choice.
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instrumental rationality, showing that the instruma rationality of an action may
conflict with the instrumental rationality of ant@mtion to perform the same action.

Toxin Puzzle A reward is announced for forming tonight an mien to drink a mild
toxin tomorrow afternoon. The reward is given jasier midnight tonight (before the
intended act of drinking the toxin is to be perfedh and getting the reward is
conditional only on successfully forming the reggirintention, not on performing the
action for which it is an intention. The questisnwhether rationality allows one to form
such an intention.

On the one hand, it is instrumentally justifiediexide (and form an intention) to intake a
toxin tomorrow, because thus one expects betteotdorm with ex-ante reasons (one
will get a reward). On the other, there is no reasoact on this decision, subsequent to
getting the reward, since there are no further athges to be gained from performing
the act itself, and there are costs involved. Haxesince one has at the time when one
is to form the intention, the correct belief thateowill not have a reason to drink the
toxin subsequent to getting the reward, one camatbnally form that intention
Instrumental rationality requires something, whitstrumental rationality prevents at the

same time. This is the puzzle of instrumental retity, revealed by the TP.

“Toxin Puzzle” in the case aétionally deciding to follow authority?

Instrumental rationality justifies deciding to foW authority, because following authority
brings improved conformity to reasons. HowevelpWing authority involves taking the

authoritative directives as giving to the agent tprted reasons for action with

exclusionary force. If taking those directives ast@cted reasons with exclusionary force
is irrational, instrumental rationality may preveahe from doing what is instrumentally

rational: deciding to follow authorityHence the puzzle
If there is an analogy between the TP and the unsntal justification for having
authority, one of the proposed justifications foldwing authority may be suspect. But

is there such an analogy? This is the first issagdress in this part of my thesis.

2.1. Analogy TP — Instrumental Rationality of Decidng to Follow Authority?
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The problem for rationally deciding to follow autity is, roughly, this. | may be
instrumentally justified to | decide to follow awtfity [comply?>® with authoritative
reasons] regarding a range of issues, becausé ¢ixpect to achieve better conformity to
the reasons that apply to me, regarding that rarigesues. However, | can see that
complying with the authoritative reasémson every occasion is not strictly necessary for
achieving better overall conformity to my ex ané@asons. Such compliance is known to
be strictly necessary only in the case when authas perfect. Authorities, even
legitimate ones, do make mistakes about the balahttee ex ante reasons, and this fact
is known to their subjects. Perfect authoritiegl@sthen, it seems instrumentally justified
to refrain from complying with authoritative reasowhen they greatly differ from the
balance of the ex ante reasons. Thus, there ipparent analogy with the TP case: the
instrumental rationality of the required action tadicts with the instrumental rationality
of the decision, on the basis of which it is regdirl have an instrumental justification
for adopting the rule/for deciding to follow autitgr which is not at the same time a
justification for following through with the actiotiis decision/rule requires. But is the

analogy, nevertheless, only apparent?

2.1. The Structure of TP

Let me first set out the structure of the TP, ame whether the case of the instrumental
justification for deciding to follow authority exbits the same structure. If they have the
same structure, the analogy holds.

Toxin Puzzle case:

1. Instrumental rationality framewdrk

2. Presence of an autonomous benefit: there isnafibdo be gained by forming an

intention to act, which iscausally independent of.e. autonomous from, actually

253 The distinction conformity/compliance in Raz (1990b:)1®as discussed in detail in chapter 1.

24| concentrate on authoritative (i.e. provided by authprigasons. They share important features with
the reasons provided by mandatory rules, promises, coremgnthey all are autonomous, CiR, protected
by ERs. Since the justification for having valid promisesyrdiffer from the instrumental justification for
having mandatory rules and to follow authority, my argurmeth affect only the latter.

%% The “standard” view of instrumental rationality is useereh the rationality of an action (in no
unanticipated information cases) depends on the agent’sativaluanking at the time of action of options
available then. Two main alternatives to this view were praposephisticated and resolute view,
McClennen (1990: 12 — 13). | will define and discuss theger in the body of the text.
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performing the intended act. The reason it is insfe to rationally form an intention to
act, is the presence of autonomous benefits: thesefits justify only forming the

intention to act, but not the execution of thaémtion.

3. No unanticipated information or unanticipatedmde of evaluative ranking. This is
expressed in Bratman’s “linking principle” aboutethationality of forming intention:

ceteris paribusif one forms a rational intention to A, it isiatal for one to A, when the

time comeg>°

At first glance, only the first component is pressém the case of the instrumental
justification of authority. The main obstacle t@ading the analogy is the requirement of
having autonomous benefits. The benefit of dointiebeby following authority isnot
causally independerftom actually following authority’s directives. €hdecisionalone

to follow authority will not conferby itself any benefits on the subjects, unless it is
coupled with a sufficient degree of compliance witle authoritative directives in the
subjects’ actions. There are problems with the manticipated information requirement
as well, though I will not specifically addressrhéere. If the problems with establishing
the presence of autonomous benefits in the auyhcaite are serious, this will be enough
to show that the analogy does not hold: there bellno structural similarity involved.
Before going into discussing these problems inild& me dismiss some preliminary
objections first. This is important: it will showat drawing the analogy ot obviously

implausible

2. 2. Preliminary Objections
2.2.1. Two levels of decision
A preliminary objection draws on the fact that whakes impossible to form a rational
intention to drink the toxin in TP, is the belidfat the action, resulting from executing
that intention, will be irrational. One cannot foarational intention to do something he

believes at the time of forming that intention ® ipbrational (this is an application of

256 More formally: there is “a constraint on rational, deliberatiased intention. If, on the basis of

deliberation, an agent rationally settles at T1 on an iotetd A at T2 if (given that) C, and if she expects
that under C at T2 she will have rational control on whetiherot she A, then she will not suppose at T1
that if C at T2, then at T2 she should rationally abardarintention in favor of an intention to perform an

alternative to A.” Bratman (1998: 62).
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Bratman’s linking principle). The objection is: soich belief is present in the case of
legitimate authority. If one believes that author justified, one will believe that acting
on its authoritative commands is rational as w&dl, deciding (which involves intending)
to follow authority is not irrational.

In reply: it is true that in the TP case the beliedt one’s particular action wilertainly

be irrational makes forming rational intention fohat particular action strictly
impossible. Nevertheless, there is a sense, inhnhlaeliefthat certain particular actions
will inevitably be irrational, even if commanded by a generally legitimate auithois
also present at the time of deciding (and forminigteonal intention) to adopt the rule to
follow authority. The question is why, neverthelgss held not to be irrational to decide
(and form an intention) to follow authority in geak while the intention to drink the
toxin cannot be formed rationally? If it will noebrrational to decide in this way, the TP
would not apply to cases of deciding to follow anrity.

There is a caveat here. One may resist the analecguse he believes TP applies only to
cases where it is impossible to form rational ititars for particular actions The
decision to adopt a rule to follow an authorityn@ such a case: the decision is rather to
adopt ageneralpolicy to act in certain ways. Since decisionsdof# a policy or a rule,
or to follow authority in general, do not involverining intentions for singular acts (the
presumed by this objection domain of the applicattbthe puzzle) these latter cases fall
out of the reach of the TP.

This may suggest we have to relocate the applicatidhe TP to the case of deciding to
follow authority in particular cases. Thus the penb is not primarily to explaihow it is
rational to decide to adopt a rul® follow authority. The analogy may, rather, hehae
level of establishingvhether it is rational to form an intention to foll the authority in a
particular case when following the authority in a particular casdél not causally
determine the success of the overall policy oblelhg authoritative directives generally.
In sum: there are two levels of forming a decisi®he suggestion is that they need
carefully be distinguished, because the TP may shpvat one of the levels without
necessarily appearing at the other.

Thus, let us distinguish
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1. Deciding to adopt a policy to follow authority general. The justification for that
decision isinstrumental one is justified to take such a decision to adbgt one does
better overall in terms of his ex ante reasons& adopts it than otherwise.

2. Deciding (and forming an intention) to followtharity on a particular occasion. The
justification here is content-independent. It isdxh on thdact that one has adopted a
rule to follow authority in general, rather than @me instrumental justification for

adopting the rule itself.

2.2.2. TP in Rationally Intending Plurality of Acts?

Consider the first, general, level of deciding doat a policy. The objection is that at this
level the puzzle does not appear. Even thoughstrumental justification for deciding is
present, the intention to be formed is not an itanfor singular act, and forming an
intention for a singular act is thought necessaryhaiving a TP type case.

Making a decision implies forming an intention.uBithedecisionto adopt a policy will
imply forming anintention to adopt a policy. Aopting a policy, however, is itself
identical withintending to follow throughwvith that policy. So, the intention (involved by
the decision) to adopt a policy seems redundantgfiding to adopt a policy” would be
the same as “intending to intend to follow throwgkh the policy” directly, i.e. without
the intervention of further deliberatioft). The decision to adopt a policy is, then, simply
adopting it. Adopting a policy implies intending fimlow through with it. This adopting
of a policy will, however, by the nature of the ipglas applying to a plurality of cases,
involve forming an intention to follow that policgn all cases of no unanticipated
information. This, of course, presupposes that care speak of intending plurality of
acts, and not only of intending singular acts. ¢ se reason why intention in general

should be restricted to intending singular actsy.oSlupport for my argument here is

%'An explanation why it seems strange to intend to intend beayhat intentions are practical, i.e.
necessarily directed at agency. One can only intend acts, cotiraetion, etc. ,Pink (1996: 18), and
adopting a plan could hardly qualify to be an act. To adgpan is to form an intention to follow through
with the plan. Certainly it is odd to allow for having imtention for forming an intention, as it is odd to
allow for taking decisions for taking decisions. Thigslaot imply, however, that one’'s more general
intentions do not allow for having a hierarchical structfreubservient intentions — my intending an end
may involve (though probably not “implstricto sensphaving or forming an intention for (what | believe
to be) the necessary means to that end. It is not heepdatte to enter the intricacies of the debate whether
intending an end implies intending the necessary meanstternd. What is important for my argument is
only that “intention to form an intention” is a redundancy
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provided by Bratman’s work on intentions, whereytlage presented as allowing one to
coordinate one’s own actions over time (as weltcasoordinate inter-personal actions)
through adopting different plans, which suitablysimeogether. This role of intentions
presupposes that one can intend plurality of aitse the execution of plans involves
plurality of temporally extended act® Thus intending plurality of acts is not outlandish

Furthermore, unless TP is restricted for some gspeeason to cases of forming rational
intentions for singular acts, it may in principlepdy to cases of adopting policies, even
though the implied by that adopting of a policyemtion is an intention for a plurality of

acts. | deal with this complex issue in the nextisa.

2.2.3. ER Solution to TP on Particular Occasion

At the second level, the intention to follow thrbugnters the deliberative procéssin
which a decision to followon particular occasions made. Only here do we encounter
the autonomous reasons mentioned in the beginiitigeachapter. The decision to adopt
a general policy, taken at the first level, progidat this second level a protected
autonomous reason for following through with thadigy on a particular occasion. The
second decision is based both on the exclusionecgrgl-order and on the new first-
order reasons provided by the preceding decisigrh@re, authority), jointly comprising
the protected reason. In cases of no new informatiese two will be conclusive within
the jurisdiction of authority: they will require ey as authority commands (or acting as
initially decided: the decision is to follow autlitgy.

The specificity of the autonomous reasons, accgrtbnRaz, is that they do not transmit
the justification for their creation to the requirection. This is the break of the
transitivity of justification, involved in CIiR, dizissed in the first part of this thesis.
Autonomous reasons (due t their CiR componentppagjue: the underlying the decision
to follow the rule/authority reasons, anet reasonsfor following the rule/authority.
Rather, the reason to follow the rule/authorityhiat the rule/authority so requires. This
break of transitivity of justification implies th#te instrumental justification for deciding

to follow authority willnot be transmittedo justifying actingas the authority requires.

28 Bratman (1987).
29 «__ [intentions] are conduct-controlling pro-attitudes, thegve inertia, and they serve as inputs in
further practical reasoning.” (Bratman, 1987: 27)
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Consequently, here the TP cannot presumably aiseeno instrumental justification
for intending the particular action dsrectly presen{recall that presence of instrumental
justification is a structural feature of this puezl The presence of the autonomous
reasons screens out the possibility of the puzzpearing at the second level of deciding
to follow authority on a particular occasion.

2.2.4. Reappearance of the Puzzle?

There are problems, attending this autonomousnsasolution: they may well lead to
the reappearance of the puzzle.

The main problem is to explain what accounts foe tormative force of these
autonomous reasons: what allows them to make péehctiifference to the ex-ante
reasons, while still rendering acting on them raity justified? For RaZ®° recall, the
normative force of a reason is a function of thaleative characteristics of the action,
which that reason recommends. In the case of amtons reason€. their normative
force cannot rely on the value of the action thrmyommend, since they by definition are
content-independent, i.e. do not depend on thesatbtihte merit of the prospective action.
On the other hand, their normative force does mpedd on the justification for adopting
the particular rule/decision to follow the partiauluthority either. The justification for
the rule (which rule gives one a content-indepehdmrtonomous reason) is itself
content-independent: does not rely on the valu¢hefrule itself, but on the value of
having rules, since it might be better to have sames than not to have any.

For RaZ® normative force (what should be donsways ultimately relies on the
evaluative (what is good about doing it). So, themate justification for why one should
follow through with the rule/authoritative requestgl be that thereby one does better
overall: it is instrumental. The idea is that thbube autonomous reason does not show
the desirability of the recommended action on atsef (it is opaque}he desirability of
acting as required by the autonomous reason still ludteesvhere in the background,

and will be of instrumental character. Notice tivéat lurks in the background neetbt

20 Raz’s position of defining the normative (what one oughido) in terms of the evaluative was
considered in somewhat more detail in part one of my thesis.

251 For this specific problem, see Raz (2001a).

#2Raz (2001a: 15)
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be the desirability of the action itsethe action itself might be entirely undesiralsll,

it might bedesirable to perform that actipbecause one does better overall by acting as
the rule requires (by acting on the autonomousoregs than one would by acting
directly on the reason, provided by the value effihospective action.

The question is: is one allowddis comparative judgemerftvhether one does better
overall by always following authority, or, rathetpes better by generally acting as
authority commands and acting only on this paréicubccasion independently of
authority) to affect the relative desirability/usitability of performing the act required
at the stage of deciding whether to follow authoah that particular occasion

Raz’s solution is to introduce at this stage ERsnasessary components of the
autonomous reasons (allowing them to screen oupdtssibility of the TP appearing
here). The exclusionary reasons do thisntgking the appeal to the justificatidthe
underlying reasons) irrelevant, since they anywssemptacting on this comparative
judgement. This “pre-empting” move is warranted;aading to Raz, since going back
and evaluating the underlying reasons as groundsaétion, would involve their
objectionable “double counting”: these are the eaasafter all, on the basis of which the
authority was meant to base its own judgerfénand adjudicate between them.
Reintroducing them at the stage of deciding whetterfollow the authoritative
determination on a particular occasion would mesat those reasons are allowed to
count twice. Furthermore, Raz argues, disregariindeciding how one should 4%t
such anyway objectionable comparative judgemenprégiselythe only waya better
conformity to reasons could in principle be achtve

The worry of thos&” who doubt the coherence of Raz’s exclusionaryamssolution,
however, is that unless one is allowed to appe#hearelative desirability of sticking to
the rule/authority or acting on the underlying w&s in deciding whether to act on

autonomous reasons, one may end up acting irrdiifondhe mistake of the

23 As it is required by the Dependence thesis, Raz (1986:3}2&&cording to which authoritative
directives should be based on the balance of the undertyimy, ante reasons, which independently apply
to the subjects of the directives.

264 But not in one’s reasoning: recall that ER is reason foomctiot belief, and accordingly, it only
precludes acting on the underlying reasons, and does not mrembndidering the desirability of such
action by balancing the underlying reasons. | raise some, tadtypiinconclusive concerns against this
distinction in Part one of this thesis.

25 Eor such worries, see Moore (1989), Hurd (1999: 8&xander (1990: 12), among others.
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rule/authority might be so great that it might tout at the end to upset any benefits to be
gained even in the long run from sticking with tisée/authority. The opponents’ claim,
thus, is that it is not rational to treat any remas protected (because it is not rational to
exclude considering the relative advantages ofkistigfailing to stick to the
rule/authority in deciding how to act on particulaccasions). Following authoritative
directives on an occasion is only rational, acaaylyi, if one need not treat them as
protected and can bring in the instrumental comatts, screened out with the use of
ER machinery.

Raz’s response is that in abandoning the protemadons account of authoritative
directives, one could at best provide an accounwioat conformity to authoritative
reasons means, but not what compliance with themdigsreply, then, is that his critics
could at best explain “following authority” in thlermer, weak sense, and not in the
latter, genuine sen$&®

Be this as it may, the conclusion at this stagenadlus to go back at the level of deciding
to adopt a policy of following authoritative direets and try to build a case for its
analogy to the TP case. So, if Raz’'s opponentsight and it is indeed not rational to
treat on any particular occasion the authoritatirectives as protected reasons with
exclusionary force, one might not be able to ratilynadopt a rule/rationally decide to
follow authority, if following a rule/authority imes knowing that one is to be guided by

protected (having exclusionary force) autonomoasaoas.

Restatement of the “Toxin Puzzle” of deciding ttofe authority:
We might be blocked from getting the benefit ofrawgd conformity to reason by the
impossibility to form a rational intention to tretite autonomous reasons provided by the

authority as protected (having exclusionary force)

26 |nterestingly, this is readily admitted by Regan (19895)0for example. In arguing against the
rationality of the strategy of always deferring to autlyptie concludes that the rational thing to do might
indeed be to “follow authority.” But to follow it nam the sense of deferring to it (treating it as practical
authority), but in a sense of using it as a source ofnmdtion (treating it as a source of “indicator rules”)
about the best course of action, which may or may not caneith what authority actually commands.

One’s most rationally justified indicator rule may be Hofe authority when it is sunny, but never on a
rainy day! Rationality, for Regan, may warrant followinghemity in a weak sense only - not as practical,
but as theoretical alone. One wonders whether what Regan éseseasban indicator rule account of

authority could be an account of authority — one seerbe tequired to follow reason only.
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With this last move, | have finally set out the @ss of the case of rationally deciding to
follow authority, which most closely analogize the case. Of course, the plausibility of
the analogy is conditional on the warrantednessthaf conclusion, that treating

authoritative directives as autonomous protecteambars with exclusionary force is

irrational, and this claim has not been establishe&Vertheless, what is important here is
that this allows us to go as close as one coulttawing the analogy of the TP case to
that of deciding to follow authority. What remaitts be seen, then, is whether there is

indeed a structural similarity between these twaesa

3. “Autonomous Benefits” in Deciding to Follow Auhority?

A structural feature of the TP is that it involwebat Kavka calls autonomous benefits:
the benefit of forming the intention to drink thexin (and thus getting a reward) is
autonomous with respect to (not causally dependentictually executing that intention
(i.e. drinking the toxin). The action (the executiof the intention) is temporally located
in such a way, that tannot causally determingetting/not getting the reward. Since that
fact (that the benefit, the only justification fdorming the intention, is causally
independent from actually executing the intenteomj does nothing to justify performing
the action itself) is known to the agent, he isvprded from rationally forming an
intention for the act so characterised. The requérgs of instrumental rationality prevent
the agent from getting the reward. The autonomeunefit feature is the culprit.

As stated above, the rationality of deciding tddel authority is justified by instrumental
considerations: doing better (better conformingetoante reasons) in the long run. But
the benefit of doing better in the long run, itlwbk objected, is not autonomous with
respect to actually following the authority. Folloy authority causally determines that
one does better in the long run. This consideratiaomy view is thestrongest argument
against the analog

It might be possible to rebut this argument by ramng that the justification (doing
better in the long run by following authority) ftaking the decision to generally follow

authority does not causally depermh following the authoritative directivesn each
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occasion.My interest is again to see whether the analogydcbe drawn at this general
level of deciding to follow authority.

The problem, already alluded to above, for this wedyestablishing the analogy (by
appealing to the fact that receiving the benefitwothority does not causally depend on
acting as required on each occasion) is that TBupmably arises in one-shot cases only.
Only if a benefit would be received on the basidosiming an intention for action, and
receiving it does not depend causally on the sule@go getting the benefit action, is
the benefit strictly autonomous. The explanationtfe impossibility to form rationally
the required intention in the TP case, is thatesithe action is temporally locatedter
getting the benefit, this actian principle cannot causally contravhether the benefit is
given. This strategy does not do justice to a ‘béact about our agency...along with a
change in temporal location normally goes a chamglee agent’s causal powers. What is
up to the agent is what to do from now on.” Bratr(lE98: 663°’

The alleged autonomous benefit of doing betterhim long run in the authority case,
however, will not bein principle causally independent from acting as the authority
demands. The benefit &xtended over timend is temporally “located” in a way that the
action (singularly or cumulativelygouldin principle causally determine it.

For the analogy to hold, we need a case wherengettie benefit of doing better in
conforming to reasons ia principle causally independent from the action of complying
to authoritative commands. This could only be titi@t all, in a one-shot case. Further
advantage for having a one-shot case, is thahfoahalogy with the TP case to hold, a
no unanticipated information cass required. This is most easily satisfied in chet
cases, where uncertainty for the future need net ¢he picture.

So, could the temporally extended case of theunstntal justification for deciding to
follow authority be reduced to a one-shot caseéhaban analogy with the TP case could

plausibly be drawn?

3.1. The Backward-Induction Argument

%7 This is Bratman’s explanation why McClennen’s resolutategy for dissolving TP does not succeed.

The resolute strategy suggests that in deciding whethellda/fthrough with a plan, one evaluates courses
of action, not singular acts. Part of these courses of attignalready be in the past, and thus not be in the
causal control of the agent, but may still, neverthelessrrdate how the agent should act.
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A way to reduce the extended over time case obviotlg authority into a one-shot case,
is to apply to it backward (recursive) inductiorheTbackward induction argumefff
was introduced in discussions of the rationalityrediprocation. It may as well help in
the analysis of the rationality of deciding to &l authority, by helping bring it close to
TP.

Backward induction in deciding to follow authority:

1. Assume full knowledge of one’s own rationality ftandard assumption in backward
induction arguments)

2. Assume the truth of Raz's claim: The benefitimproved conformity to reason
depends on the practical difference authority mases mediator between the persons
and their ex ante reasons. Authority can make guelatical difference, only if its
directives are taken as providing protected reasamnaction with exclusionary force. If
authority is treated as theoretical only, as priogdsome reasons for belief to be
balanced by the subjects themselves against tlaatexreasons they have independently
of authority, it cannot bring such improved confdgnio ex ante reasons

3. Assume (unrealistically) there is a known lastasion (one is, after all, a temporally
finite being), when one considers whether to follwthority’s command, even though it
conflicts with one’s all-things-considered judgermesoncerning the merits of the
required action. On this last occasion, then, omdibérates whether to take the
authoritative directive as a protected reason étioa with an exclusionary force.

4. The benefit ofenerallyfollowing the authority and thus achieving bettenformity

to reasons in the long run cannot causally dependolbowing authority on this last
occasion (since it is the last — no future shortomg term benefits are expected). The
benefit is autonomous with respect to followinghauity on this last occasion.

5. It is irrational to act directly on the protedteeasons provided by the authority on that
particular last occasion (the general benefit iID@@mous with respect to this particular
act) without considering the relative benefits tiélsng to authority or balancing the ex

ante reasons alone instead (from 2. and 4.). Thefibef sticking to authority on the last

%8 This argument was presented by Duncan Luce and HowardaRa#67:97-102), and was further
developed in “The chain store paradox” by Selten (19Z8:-1159). The references are from Sugden
(1992: 201).
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occasion would depend only on one’s mistrust ofooen judgement on the balance of
reasons in this particular case. In case of staisggreement with authority, given one
knows there are no perfect authorities (great ikésta always possible), the rational
thing to do is to decide on the balanceabfreasons one’s own judgement, the reasons
to trust the authority on this particular case, €e treats authority on this last occasion
as theoretical only, and not as providing protecgéasons with exclusionary force.

6. Since it is irrational to act on the protectedson directly on the last occasion, it will
not be rational to act on it on the-first-before-thst occasion. This is so, because there
are no future benefitghat could be gained by following authority, whicluld be
causally determined by that acThis follows from 1. - full knowledge of one’s
rationality: the-first-before-the-last self knowsat his subsequent self is rational, and
will not follow authority as a practical authofi®§ on a last occasion - no further benefits
expected. No expected benefit for the first-betielast self as well, then: if he is
rational, he would not follow authority simply bes® it so requires. The same applies to
the second-before-the-last self, etc...

7. When the zipping back is complete, we reaclotieshot case of deciding whether to
follow the authority. Since the last in the backevarder/first in the temporal order self
knows that all the decisions of the subsequeniesdiv follow authority will be rational
and there will be no single act of following autitypras an authority, the benefit of
conforming better to reason by following it canhetin the future for the temporally first
self as well. He stands to gain nothing by decidimdollow authority instead of his
reasons directly: it is not rational of him to déxito follow authority, simply because
authority so commands. If it would ever be ratiomathis situation to decide to follow
authority, it would be so only if the benefit ofttex tracking reason does precede and
thus is autonomous with respect to subsequentiggaon that decision. This is so, since
the justification in my artificially constructed ample for deciding to follow authority
cannot come from subsequent to the required byathieority complying action: there
will be no more [and this is known by the delibargtagent] complying actions, and thus

no further benefits flowing from them. The puzzieses because it will not be possible to

29 The agent here might follow authority, but rmcauseit is an authority. Rather he might follow it
because the balance of reasons recommends so.
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rationally form the implied by that decision tolt authority intention, since the benefit
(better conformity to reason), if present, will keown to be autonomous (causally
independent) with respect to actually acting asndéed.

In this way, the “TP” may show up in the case ahauty, claiming to provide protected

reasons for action with exclusionary force.

3.2. An Objection Considered

Before evaluating this claim, let me address amra@#ting objection against using the
backward-induction argument for the case of degidim follow authority?’® It runs
roughly as follows. Though it is true that onet&ci$ions can be interdependent (either
because one’s resoluteness in the future may betaff by one’s present resoluteness, or
because one’s decisions to act carry out consecateps in an on-going plan), it might
still be rationally unobjectionable to refuse tamgay with authoritative directives, and
this may happen in any (not the last!) of the paféir cases of deciding to follow
authority. This is so, because authoritative reasoe conclusive (protected), but scope-
limited and there might be clear criteria for limg their scope. If so, it will be rational to
follow a rule with the structure: don’t follow authty if X, and follow it in all other
occasions (non X). If one is strictly guided bysthule, not following authority on a
particular occasion (X) will not affect one’s restness to follow it later (non X).
Admittedly, it might be difficult to draw a cleaiigtinction between X and non X, but
even if so, this points to a different problem thlae one | am addressing. Problems with
drawing such a clear distinction point to tihetability of a strategyo decide to follow
authority, and areot related to the puzzle about instrumental raaidy | discuss here.

| agree with this last point. But it is not entyr@lear to me whether this objection applies
to my argument. Firstly, and most importantly, me¢ stress that there is a distinction
between the case of following authority as it diseane to follow it (it claims to provide
protected reasons for action, where it is authotsgif and not its subject that claims the
right to determine in each particular occasion ©adgreement where the limit of its

directives lies) and following a rule, where onenbelf has conclusively determined the

2% This objection was raised to me by Professor Kis.
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scope of the rule, and the rule itself does nogifet to be determining it on each
occasion of disagreement.

This clearly points to dis-analogybetween thease of deciding to follow any rylend
that of deciding to follow authorityn particular’’* In the latter case authority’s claim
always to preempt one’s judgement and direct oaef®n conclusively, may present us
with a puzzle about the rationality of decidingfétlow it, which is not reducible to the
instability problem, common to both. By speaking ‘@fdopting arule to follow
authority’ and concentrating on specifying the conditionstfee applicability of the rule
itself, one may conflate “adopting a rule with [@xtally, i.e. in advance clearly and
conclusively settled] limited scope of applicatiowith “deciding to follow authority,
[which always claims for itself the right to deciddere the limits of its orders lay and
does not allow external to it delimitation of itsope].” This conflation accounts for the
initial plausibility of this objection, but removeke sting from my argument at the
expense of not providing an adequate descriptionhait is crucially at stake in the case
of deciding to follow authority (at least on Razscount of authority). This conflation
may be due to the preeminence of the point of vawhe subjects in the above
examples, at the expense of neglecting the augtopbint of view.?’? So, even though
it is true that it is the subjects that decide wketo enter the authority relationship, once
in it, it is the authority (law) that determinesetlactual terms through its claim to
normative supremacy over all other normative dosiaih claims to have unlimited
authority?”® a claim not made by mandatory rules.

Secondly, the above objection is supposed to wbrk managed to establish that
decisions to follow authority on each occasion aog¢ inter-dependent — what | now

21 This is a point that needs further development. Thaegisons provided by authority and reasons
provided by rules share some structural features: both atectgd reasons with exclusionary force,
authority, and law in particular, further adds to this n@n structure @laim to obedienceRules clearly
cannot make such claims. | already touched upon these issues dilcussing problems with
authority’s/law’s comprehensive claim to supremacy.

272 For a suggestion along these lines, see Regan (1989: THe8)advanced by him indicator rules
conception of authority takes the point of view of subjesthiaving normative primacy, and he somewhat
inconclusively suggests that the difference between his acandrthat of Raz’s stronger understanding of
“authoritativeness” might be due to the latter author’s prgmatoen with the point of view of authority.

273« aw provides ways of changing the law and of adopting law whatsoever, and it always claims
authority for itself. That is, it claims unlimited authgriit claims that there is an obligation to obey it
whatever its content may be.” Raz (1986: 77) More to thetpsée Raz (1989: 1069): “While all legal
systems allow for certain moral defenses and exceptioeg,dlim the right to determine which moral
defenses and exceptions count...”
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decide does not affect how | will decide later. Egnthere is no strategic game between
one’s consecutive selves, and between those ahdrayf which presumably allows for
running the backward induction. Notice that thetymie this objection draws of one’s
relation with authority is static: unconnected amat temporally extended, one-shot
interactions. This is in contradiction with the tpie of authority relationship | discuss,
which is aggregative, not limited to one-shot casfdateraction, and extended in tirffé.

This is indeed Raz's own view:

“Usually arguments for authority are general. They applthéojustification of the use of public

power over a range of issues, foremtended period of tinfeRaz (1986:73, emphasis added)

A note of clarification is due here. It will be eoted that aggregation need not logically
entail temporal extendedness of multiple cases, doutild rather be understood in
probabilistic terms: the authority might stand &®@ercent chance of being correct. |
agree with this. However, let me point out, thahnmimg a-temporal, counterfactual
comparisons (apart from problems with determingddphe results) is not the way humans
gain knowledge about the relative superiority ahauty in terms of expertise, capacity
to solve co-ordination problems etc. Note thatkilag such knowledg&’> one cannot
rationally submit to authority. The normal way hureaain such knowledge is either by
relying on their own experience in sufficiently tpnextended in time interactions with
authority, or on the testimony of others. Suclhis case of the exceptionally healthy
person, who only once in his life needs medicabhahd goes to the doctor, presumably
because he trusts that he is a good doctor, whigt presumably is warranted again
because of the favourable temporally extended éxpss of others with this particular
authority. My conclusion is that in the world as tweow it, the rationality of submitting
to authority depends on and presupposes a tempoexiliended interaction with

authority.

274 Recall the discussion of the different interpretations BF M Chapter 2: | distinguished cumulative and
one-shot interpretations and claimed that the cumulative Seeftes to support NJT, especially given that
legitimacy should allow authority occasional mistakes.

2> | do not mean certainty, acquired through careful investigaif all the merits/demerits of following
the authority in question. | guess some weaker, muchidéisstive cognitive state would suffice, although
| am not capable of specifying in precise terms this mininralyessary condition.
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Furthermore, and relatedly, my interest is in tlempatibility of the instrumental
justification for deciding to follow authority withuthority’s nature, and this justification,
being cumulative, again presupposes temporallynebet@, multiple interactions with
authority. By failing to comply with authority,hich claims that condition non-X is met
(and by instead following one’s own rule to onlyngay with authority if one himself
believes it is non-X, thus disagreeing with auttyoon this particular occasion), one
demonstrates that one is not in an authority wahip anymore — but then the
cumulative benefits, of which the instrumental nafnustification thesis speak, would
not be accessible either. Note that it is cumulgtiof the benefits, coupled with one’s
uncertainty as to whether one’s actual followinghauty on an occasion would add to or
take from the positive balance, which allows foe fossibility of having autonomous
benefits in the case of authority (on this featuneill spend more time later in this
chapter). Besides, Raz himself explicitly uses ayument from “inter-dependence” to
prove his case for the duty “to stop at the rebtlig the deserted intersection.” If one is
to ascertain whether all the conditions for nopping are met, one would need to do it
on many other occasions, thus foregoing the insgtniei benefit of authoritative

guidancée’®

Going back to the Toxin Puzzle. To avoid it, it mse one would need to maintain that
the benefit of following authority is essentiallytéire-oriented and, because of this,
cannotin principle be autonomous with respect to the complying with authority

particular action. However, if the backward-indoatiargument is sound, it establishes
that one cannot rationally expect any future besdfiom following authority simply

because authority so commands: the benefits, if mould seem to be autonomous.
However, since the presence of autonomous bengfithat generates the puzzle in the
toxin type (and poses problems in reciprocatioresashe primary application of the
backward-induction arguments), one will in the dssed above case as well be

rationally prevented from getting the instrumeriiahefits. A rational deliberator could

?®Raz (1979: 24 —25). | will discuss again this case whempribielems around the distinction clear/great
mistake are addressed.
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not get any benefits, which authority could bririgreated as a practical authority. Or so

it seems.

3.3. Limits of Knowledge and Rationality: Non-Autoromous Benefits

It will be immediately noticed, that the argumerioge is not applicable to the
circumstances, in which authority will indeed bstinmentally beneficial. The argument
only works if full knowledge of one’s instrumentedtionality is assumed. These are
conditions, when following authority may indeedilrational. The benefits of following
authority (which could either directly bring imprea conformity to ex ante reasons, as
required by NJT, or could be beneficial in factihg the process through which
decisions are reach®g are available precisely under conditions of leditknowledge,
temporal limits on individual reasoning capaciiyits of our resolve (weakness-of-will
cases) as well as limits of our collective ratigiyalimposed by our maximizing
individual rationality (PDs and coordination promig€). Only the last benefits
(overcoming weakness of will and securing solutitm$’Ds) may still be available in
conditions of full knowledge of rationality and ghmay justify following authority.

The claim, then, is that once the limits of knovgedreasoning capacity, time resources,
the psychological costs, etc. are taken into adgahe benefit of following authority
need not be construed as always necessarily fotnieated. The generally improved
conformity to reason is an overall, usually longxidenefit, which could be received by
following the authoritative directives. It shoulé hoted that one stands to gain even on
the spot, from following authority by taking itsrectives as protected reasons with
exclusionary force, even (1) when one disagreds aithority as to whether the required
action is good on balance, and even if (2) onestawut ex post facto to have been right
and the authority wrong. One’s benefit here willibéerms of economizing on efforts to
gain knowledge, efforts to apply one’s reasoningacéty, when time is limited and
decision is due, psychological costs, etc. Theseefiis may outweigh the cost of
authority occasionally commanding wrong actiond fimt if the authority systematically

commands wrong actions). Such economizing benefisd not be connected with

27INJT, | claimed in chapter 2, is intended by Raz as an exclusivélstantive test of legitimacy, which
does not exclude, however, favouring procedures wheratfgepstrumental to bringing best outcomes.
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expecting further future benefits from sticking hvithat policy of economising on
decision-making costs.

One should not be misled to conclude, however, tletying that some benefits of
following authority are future-oriented amountscancluding that they ari@ principle
autonomous. The local benefit of economising h#reyugh not future-oriented, is not
autonomous eitherit causally depends on actually treating the authority as pliagi
protected reasons for action and on actually acimghem. Further, receiving this local
economising benefit may depend on trusting thatarity is being overall beneficial by
getting the balance of ex ante reasons more ctyttéetn would the individual subject, if
left alone.

4. Autonomous Benefits in Deciding to Follow Authaty

4.1. The Wrong Belief Case

The benefit of deciding to follow authority (redagidecision-making costs in particular)
may beautonomous with respect to actually followitige authority in cases when the
subjectmistakenly believes to be complying with the autjowhile in fact failing to do
502" Thus one will not waste decision-making resourmesbalancing the reasons for
and against the commanded action, and will believiee acting as commanded, without
necessarily doing so. The subject, paradoxicalbyldt on occasion even get a double
benefit as well: if he mistakenly believes to benpdying with an authoritative directive,
which turns out to be misguided, but acts in tightrivay by not actually complying in
one’s actions with this directive. He will get theconomising” benefit of the decision to
comply with authority, rather than act on one’s gwagement of the merits of the case,
together with the benefit of ending up acting om ttight balance of reasons.

Obviously, this is an atypical case, not centraRtx’s account of authority - it is not
covered by NJT, and would be a too slim basis sbaldishing the analogy with the TP
case. Furthermore, though there is here presenae atitonomous benefit, this case is

not analogous to the TP case, since the beliefahatwill not have a reason to act in

2’8 See Raz (1989: 1161). This is the case of the lucky fattner promises his wife to disregard his own
interests in choosing the best college for his son. Betiemract on his promise, he may actually choose
the second-best college (believing it is the best) whichnaatier of fact will serve his interests as well (it
is cheaper, and he needs the money to retire and write a [Adwk)promise for him was indeed an
exclusionary reason, even though his action did not agtcathply with that reason.
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executing the beneficial intention is not presdntha time the decision is taken: for all
the agent knows, he will have such a reason, se tkeno puzzle involved here. Even if
it were strictly analogous, it would not be suféict to establish the analogy | am
interested in: it requires showing that decidingfetlow authority generally brings
benefits, which arén principle autonomous with respect to following its direcivend
not contingently so (through a mistake!), as inaheve case.

4.2. The Ambiguous “Clear Mistake” Case

There might be, however, more interesting casegnwine benefit of following the
authority could be autonomous with respect to gctin the authoritative directive, not
on account of the wrong belief of the subject thais complying with it, but even if the
subject knowingly abstains from complying with ithis could be the case when
authority makes clear mistakes. The benefits ofnemvzing on knowledge and
reasoning could still be gained even if one doadaltmw the authoritative command in
acting on those occasions, when authority requalearly wrong action. Since the
mistake is clear, it presumably “does not requimang through the underlying reasoning
process,*”® and so does not require any special effort (ggikimowledge or burdensome
application of reasoning capacity) to be discoverédvould seam, then, that clear
mistakes on the part of authority defeat its cl&inbe obeyed. If that was so, we could
have a second case of autonomous benefits. An&, tloat we could here draw a
plausible analogy with the TP case. Since in dagidio adopt a policy of always
following authoritative directives one knows, thahen those directives are clearly
wrong, and there are no future benefits to be arpét’ one need not follow them, one
might be prevented from rationally deciding to adsych a policy.

This raises the complex issue whether for Raz #ciseptable to disregard authoritative
directives when they are clearly wrong. Though thet that he draws a distinction

between clear and great mistakes points in thattan, he avoids taking a position on

2 Raz (1986: 62)

280 Of course, for the analogy to hold, it should be presdithat the agent knows, in not acting on clear
mistakes, not only that this is a case of clear mistakeshauthere will be no future benefits as well, and
he should be aware that he will have this knowledge already &tteeof deciding to adopt the policy.
This is a strong assumption: while one will have a Kedge about the clear mistake, it is very unlikely
that one will be certain that no future benefits of follagvauthority lay ahead.
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that?®! Besides, the already mentioned discussion of fé light at the deserted
intersection” case shows that Raz is not prepavedxtlude clear mistakes from the
scope of application of authoritative directivesddor good reason. Though there is a
strong pressure towards excluding them from theuirement to comply with
authoritative directives, in order to avoid chargésrationality, this would come at the
expense of providing an unacceptably “intermittgpitture of authority, not true to our
(both everyday and philosophically enlightened)amsthnding of authority as requiring
“blind obedience 2#

Relatedly, accepting that clear mistakes put sucdctives outside the jurisdiction of
authority would contradict Raz's Preemption thedis.says that the authoritative
directives displace the ex ante reasons: it exslad#ing on those reasons, even when
subject’'s own judgement about the balance of thessons is right and authority’s
wrong. According to this thesis, it does not mattbether authority’s mistake is great or
clear. This is, anyway, irrelevant, because thehaittive directive is content-
independent: one has to act on it irrespectivengfsabstantive merit or lack of such.

The issue of clear mistakes helps illuminate, lidwel, the problem of having fixed
jurisdictional boundaries of authority (importamtr fthe plausibility of the Preemption
thesis). It is also relevant for the “instabilityoplem” of the decision-making strategy. In
the next part | will need to come back to thesedss

While the case of authority making clear mistakesld in principle warrant drawing the

analogy with the TP case - were Raz to admitcalestrly wrong directives fall outside of

2l “Even if legitimate authority is limited by the conditi¢hat its directives are not binding if clearly
wrong, and | wish to express no opinion on whether $oi limited...” Raz (1986:62). Regan (1989) finds a
fault with this Razian ambiguity. Shapiro (2002a: 405)ttencontrary, takes it that Raz excludes the case
of clear mistakes from the obligation to comply with sdalectives. | think they both misrepresent Raz’s
position. Raz is clear on that "The wavering that [Regan] chide®or in this regard [should an account of
the concept of authority be committed to agent-neutral corséiglism], as well as that concerning the
guestionwhether a clear mistake puts a directive outside of juriszhotif the authorityis no wavering at
all. I was putting forward an account, which explains a conagsgd by people holding different views on
these issues. To make it a good account, | had to recogaisend avoid any explanation that takes sides
on these issues”. Raz (1989: 1184, emphasis added)

82 This objection against the instrumental accounts of aityhas leading to such “intermittent,” patchy
pictures of obligation, is raised by Dan-Cohen (1994: 83-8 was partly discussed in Chapter 3, where
the disjunctive view of normativity and coercion was aredys
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the jurisdiction of authority, which he does ABtthis is not so for what is considered the
much more interesting and troubling case of authonaking great mistakes. On this Raz
is explicit?®® It has been suggested that the bindingness oflgmistaken directives is

what raises serious doubts concerning the cohemattee Razian account of authority,
since instrumental considerations [the normal watharity is justified] do not warrant

acting on such greatly mistaken directives. Irreipe of the success of this charge, it
will not serve to establish the sought-for analagyh the TP case. The reason was
already demonstrated: the benefit of improved conity to ex ante reasons is not
autonomous, or causally independent, with respeactually acting as commanded -
both when the commands are mistaken and when teayaranted. If there is a problem

with this position, it is not in the alleged anajogith the Toxin Puzzle case.

5. Conclusion

My conclusion is that the analogy of deciding tdde authority with the Toxin Puzzle
case does not hold. The limits of knowledge, ratiityy decision-making capacity,
resolve, etc. stand on the way of drawing suchreatogy. While it is true that there are
cases, in which deciding to follow authority inves/“autonomous benefits,” not causally
dependent on actually acting on this decision,esthey are not known to the agent, they
do not necessarily threaten his rationality. F@& #malogy to hold, we need more than
just the presence of autonomous benefit. Knowlemgthe part of the agent at the time
of forming the intention, that at the time of exteg the intention, (.e. at the time of the
action), he will know that the benefit is autonommpand thus will realize that he has no
reason for acting as initially intended, is alsquieed. Both the presence of autonomous
benefits, and the awareness of them both at theedindeciding to follow authority and at
the time of executing a concrete intention to fellauthority as well, are missing from
the case of treating authoritative directives agqmted reasons with exclusionary force.
A general awareness, that there will inevitablycases, when acting as authority requires

283 Those theorists, who advance instrumental accounts ofrayttadiowing for an intermittent picture of
obligation, as Gans (1992), for example, should come cthaarRaz in presenting the case of deciding to
follow authority as analogous to TP.

24« the [dependence] thesis is not that authoritative directivesiading only if they correctly reflect
the reasons on which they depend. On the contrary, them [®int in having authorities unless their
determinations are binding even if mistaken...” Raz (1986: 47)
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is sub-optimal, is not sufficient. If there is alidacharge of incoherence against Raz’s
account of authority in terms of protected reaseith exclusionary force, it should be
sought along different lines.

The discussion in this part, let me point out, wasentirely superfluous. The analysis of
“autonomous” benefits will prove useful, | belieyer my discussion of the “instability”
problem for an instrumentally justified decisiores¢gy in the next chapter.
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Chapter Seven
The Rationality of Deciding to Follow Authority: The Instability of the

Instrumentally Justified Decision Strategy

In the preceding chapter | addressed the questi@ther the Toxin Puzzle case applies
to the case of rationally deciding to follow autitypron Raz's account. Though my
conclusion was that drawing such an analogy iswaitanted, the problems discussed
with the possibility of havingiutonomous benefitsiay still present us with a problem
about the rationality of deciding to follow authgri The problem is that if there is no
stable rational strategy of following authoritymight indeed not be rational to decide to
follow authority. Exploring these issues is thektakthe present chapter.

It has the following structure. First the problemirtstability of the rational strategy to
follow authority is defined and its sources idertif After next pointing to an ambiguity,
which makes unclear the success of a Razian syrateghat regard, | address the
guestion whether Michael Bratman’s strategy (altayvior rationally undertaking stable
commitments) can be used for explaining how it benrational to decide to follow
authority, if following authority implies acceptintg directives as protected reasons with
exclusionary force. My conclusion is that there seeious problems with applying this
strategy to the Razian model of authority. At thnel ef the chapter | bring in Scott
Shapiro’s alternative “Constraint” account of auttyp which seems to hold the promise
of providing the necessary stability in the degisinaking strategy, as well as of solving
the problems of the rationality of following autitgr This is done by altogether
abandoning the Decision model, shared by Raz asdchiics. My contention is,
however, that Shapiro’s account comes dangerousecand may ultimately collapse
into one of the more problematic versions of theiBien model: the Resolute choice
model. That this version is problematic is showntly Toxin Puzzle — this puzzle was
offered as a reductio ad absurdum precisely ofrttoglel, and construing one’s relation
with authority on this model would more closely lggze TP than Raz’s own account of
authority. Thus there is little to recommend thien€traint model. Abandoning the
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instrumental framework for justifying authority $ee to be the recommended route
instead.

1. Defining the Instability Problem

1.1. Clear/Great Mistake Distinction — Ambiguity in Clear Mistake Cases?

A common charge against Raz’s analysis of authamiterms of protected reasons with
exclusionary force is that it renders following lzarity irrational, since it is allegedly
irrational to decide to follow authority on a pattar occasion without first checking
whether the authority commits a great mistake.

In addressing this concern Raz distinguishes caflsgeeat mistakes from those of clear
mistakes. He claims that even if authority occaslignmakes great mistakes, we might
still be better off following its directives rathtran figuring out for ourselves what to do.
Recall, for him the Preemption thesis (the authtvé reasons replace, preempt our own
reasons) naturally flows from NJT. Thus the decisitaking costs might be such that
they outweigh any advantage to be gained from @wgithe occasional great mistakes
authority might lead us to make. Or the expertis¢ghe authority might be such as to
warrant following its directives, etc. The ratitihaof acting as the Preemption thesis
demands, is the result of cost-benefit analysiss ibetter to save on decision-making
costs (time and resources spent on gaining knowlemigd exercising our reasoning
capacity) and thus act as the Preemption thesisres if the benefit of following the
authority outweighs the disadvantage of occasigr@inmitting great mistakes.

Raz’s position is ambiguous, as pointed out inpglevious chapter, concerning authority
committing clear mistakes. They do not require any effort to be actett Accordingly,
conformity to reason could only be improved, withoncurring extra costs, if one
refrains from following authority in such casesthfs is not Raz's conclusion, then he
should have important reasons for not putting tfearistaken directives outside the
jurisdiction of authority. It is difficult, howeveto immediately spot them.

The “cost-benefit” analysis suggests that discodpia clear mistake does not require
going to the underlying ex-ante reasons and ddirthework authority was meant to do
before issuing its directives: clear mistakes symfpresent” themselves without
requiring any effort to be discovered and recoghises such. Furthermore, no
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objectionable double-counting of the ex-ante reaseould be involved if such directives
are dismissed: it is only ensured that the ex egdsons are counted at least once, since
authority is clearly wrong and obviously has ndteta them into accoufif® Lastly, one
need not be always alert to the possibility of akets, always go to the underlying
reasons, etc., in order to discover clear mistatkes:allows for improving conformity to
ex ante reasons without incurring extra costs iaisien-making, knowledge, anxiety,
etc.

One main reason why Raz nevertheless is reluataekdlude such mistaken directives
from requiring obedience, | believe, is in the péred danger of infecting the strategy of
always following authoritative directives with “itability.” This is the reason he presents
in establishing his case for obeying the “red lighthe deserted intersection”: if one is to
ascertain whether all the conditions for not stogpare met, one would need to do it on
many other occasions, thus foregoing the instrualdm@nefit of authoritative guidance.
However, an objection goes, if this indeed is a&aafsa clear and not a great mistake (as
it is certainly the case here) then Raz’s reasoiimpt warranted. One need raatively
“ascertain” whethemll the conditionsare met, since they here present themselves as
being met. One only neegdssively” register and recognise that fact, without being
involved in any thorough deliberative process. dtnot obvious how such passive
recognition would threaten getting the instrumentt@hefits of authoritative guidance.
That thorough deliberation will be involved in disering great mistakes is beside the
point here.

This observation allows us to get to the main issaised by the case of clear mistakes:
excluding them from the jurisdiction of authoritpuld go against the Preemption thesis,
and against the account of authority in terms ofguted reasons with exclusionary force
more generally. One main argument both for thisithas well as for the account itself, is
the functional argumentit maintains that unless authoritative reasoesadways treated
as protected exclusionary ones, they could notoparftheir function of ensuring

improved conformity to ex ante reasons. That ispider to perform their function,

285 Shapiro (2002a: 414) makes a similar point in arguing ag#live success of the argument [for the
Preemption thesis] from double counting. His suggestiomever, is stronger: making sure that not only
clear, but great mistakes as well are avoided, thus defe&in@reemption thesis, may be warranted
because of the justified concern that the ex ante reasons $lgocbunted at least once.
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authoritative reasons should exclude acting diyemtl the ex ante reasons, clear mistake
cases included. Further, for the Preemption theswgork, a relatively fixed jurisdiction
of authority should be presumed: it should be gssio clearly settle in advance the
issue whether a case falls within the jurisdictodrauthority, before excluding acting on
the ex ante reasons in the concrete case.

The presence of clear mistakes threatens thisrpiaticlear jurisdictional boundaries.
Suppose that in issuing directives within the clagases included in its jurisdiction,
authority happens to commit a clear mistake. ¥ tmends the jurisdictional boundaries
of the authority, this renders jurisdictional boands “soft.” The logic of “exclusion”
works only with more or less clear-cut jurisdicdrboundaries. So, a clear mistake
should not be taken to amend them. Rather, evecléae mistake of authority should
warrant the exclusion of the ex ante reasons.

However, the functional argument, meant to justifg exclusion of ex ante reasons, is
not sufficient to exclude clear mistakes. As alseadinted out, conformity to ex ante
reasons may only be improved if one does not adherclearly mistaken directive, but
follows his own obviously correct judgement on tiedance of ex ante reasons instead.
The functional argument for the Preemption thesmsds boosting.

The argument from the “instability”of an instrumentally justified, rational decision-
making strategy to follow authoritative directivegjile allowing for exceptions in cases
of mistakes, could be such a boost. | take Ragjsraent for obeying the law and stop at
the red light in a deserted intersection, as rglyam such type of argument “from

instability.” But does it support the Preemptioegis?

1.2. The “Instability” Problem

The problem of instability, | believe, is connectedthe perceived possibility on part of
the subjects of having “autonomous benefits” fratfoiving authority. Since one knows
that getting the benefit of improved conformity é@ ante reasons need not causally
depend on actually following the authority on eadl every occasion, ometempted on
each occasion of disagreememith the authority, not to comply with its directis, but
act on the balance of ex ante reasons as he pescigivNote that this is indeed the
rational thing to do in genuine cases of autonont@reefits. However, if this temptation
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is always present in cases of disagreement, andigas in to it often enough, the benefit
of improved conformity to ex ante reasons will twu not to be autonomouafter all.
Recall that this improved conformity benefit doedeedcausally depenan taking the
authoritative commands as protected reasomaast if not allcases of disagreement.

This may be taken to suggest that unless the pgesteéeasons provided by authority are
treatedas conclusive (absolute within the jurisdictionamithority) reason®n each and
all occasions, the point of deciding to follow autity will be defeated. This, recall, is the
main argument for the Preemption thesis.

Treating protected reasons on all occasions aslubs@within their jurisdiction),
however, is not rational: clear mistakes are a cag®int. Further, there are the cases of
exceedingly great mistakes, when following the arith may also not be rational: any
advantage to be gained by following authority galigmay be greatly outweighed by
the disadvantage of following authority in the cassuch exceedingly great mistake.
Then, the protected reasons may need to be takeneesly prima facie, i.e. as not
absolutely protected by their exclusionary forceith®ritative reasons thus have great
presumptive force, sufficient to decide the issmest of the time. They will, however,
never fully exclude balancing the pros and consbaying. In this latter case the benefit
of having authority arguably will again be lost.

This rationally sanctioned, and thus inescapahlefifation between treating authority as
absolute (within its jurisdiction) and treatingag merely prima facie, renders unstable an

instrumentally justified strategy to follow authiyri

Put more formally’®® the problem of instability is:

1. One either (a) decides always to follow Authofireat A-reasons as absolute) or (b)
decides to do so but to leave room for exceptitresf{ A-reasons as prima facie).

2. It is not rational to treat A as absolute: @)may give suboptimal directives (b) The
agent may see it at no great cost.

3. When 2. (a) or 2. (b) are met on an occasias,not rational to follow A.

4. But if it is rational to leave room for exceptf) then itmay neverbe rational to follow

the A (exclude one’s ex ante reasons from considena

288 | am grateful to Professor Kis for helping me see and ptéise problem in this crisp form.
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5. The right decision strategy is to decide wheth#things-considered, it is rational to
do as the A tells one to do

6. This means that one fails to follow the A as A

The instability of the instrumentally justified dsion strategy to follow authority is
ultimately due to the fact that it is always a matif decision on the part of theubject

on each occasion of disagreement with authorityetiwr the authoritative directive
succeeds in preempting the ex ante reasons or diadaiof those reasons is rather
required by rationality. It is always a matter af all-things-considered judgement
whether to give priority to the reasons given byhatity or act on one’s own. But then
one fails to follow authority as an authority, aieflows one’s own judgement instead.
We are back with the rationality paradox of auttyprpressed by the philosophical

anarchists.

2. Is the Instrumentally Justified Decision-makingStrategy Stable?

The way Raz can boost the Preemption thesis is figrring an account of an
instrumentally justified decision-making stratedmatt is ,stable”, where the explanation
for its stablility is precisely that the conditioakthe Preemption thesis are met there.
Raz does offer such an argum@&itThis is his argument about the maximally efficient
way to treat the advise of an expert, better thgsubject in reaching the right decision.
Raz agrees that the subject will certainly improng success rate, were he to take the
expert’'s pronouncements as advise, to be addddetoetisons, on the basis of which the
subject will base his judgement how to act. In sabe advise tilts the balance and one
decides as the expert would, one’s success ratd<setilat of the expert. Not so when the
advise is not enough to tilt the balance and onesdwmwt end up acting as the expert
advises. However, even taking the improvement atwount, one’s overall success will
still be less than that of the expert. The crustap of Raz’s argument is the claim that
only if one follows the expert iall cases so that his advise is taken as a reason forractio

thatexcludes all the underlying reasoos the basis of which the expert was supposed to

287 Raz (1986: 67-69)
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reach its judgement, would one have a successerpial to that of the expert. Thus
maximallyimproving conformity to reasons warrants the Pretion thesis®®

Is this account of a successful decision strategyoad response to the problem of
instability? Apart from the problems with the ratédity of following this strategy in
situations of uncertainty (its main sphere of aggilon), demonstrated by Scott
Shapirc®® there is a futher and very important problem. Ppheblem is that it has no
resources to provide a boost for the plausibilitthe Preemption thesis as well. For it to
be an argument for the Preemption thesis, it woeked to justify following authority/the
expert even in cases of the expert making cleatakes. This is the test case, which
Raz’s solution fails here as well.

The maximising logic that drives the argument arespmably accounts for its success -
simply improving conformity to reason may justifgating expert’s utterance as advise,
maximizingthis conformity is what turns it into protectedsen with exclusionary force,
ultimately undermines it. The logic is again simpiéhen authority occasionally makes
a clear mistak&” and one happens to notice it at no extra cost,caneonly maximise
his conformity to reason if he does not act on gadicular mistaken directive (and acts
on his judgement, though generally with a lowercess rate than the expert’s, on this
occasion is certainly better: anything above Ois iha case of clear mistake, is better),
but treats its directives as protected reasonsdton on all other occasions. After all,
one could thus do better even than the expert tilmdé so, the maximising logic
ultimately turns against the Preemption thesis.sTime Razian objective of developing a
stable decision-strategy, which would provide adbdor the preemption thesis, is not
met by his argument.

Thus, it is critical for the success of a Razialutson to the instability problem (and for
his defense of the Preemption thesis) that it mvah such balancing not only is not
required on instrumental grounds, but should notabewed, because it is always
counterproductive. What needs establishing is ntt that such balancing is inefficient

because it involves high decision-making costs, &iso that it is instrumentally

288 Thys Raz obviously gives a maximizing interpretation of fécall the discussion in chapter 2).

289 Shapiro (2002a: 420-423).

290 Raz's example is adding up integers and getting resultanitaction. This might not be an interesting
example, but note that we have a clear mistake also in the stocllexaitthe red light in the desert,
which is the test case for whether the Preemption theskswor

214



irrational, because it blocks the maximally imprdveonformity to ex ante reasons
authority could bring.

Note that such argument is meant to work only & ¢hse oh legitimate authorityan
authority, one has good reason to trust, becausesta greater chance of bringing
improved conformity to reasons than is the charfdde individual if left alone. Raz’s
claim, accordingly, is not the implausible ottgt the great mistakes authority should
always be disregarded. Rather, his point is thaingé has a good reason to trust an
authority that it will not regularly commit greatistakes, and thus could bring better
conformity to ex ante reasons, because it is i&s$ylto be mistaken than its subjects,
one should always follow its directives.

The promise of a successful solution, then, woudghethd on establishing that the
paranoiac demand always to balance the underlgagons in deciding how to act will
defeat any advantages which could presumably beedanot only through having
authorities, but even through adopting serfidusersonal rules, or by forming relatively

stable plans for the future.

The above discussion helps me locate more precigelysource of the instability
problem, which is the main obstacle to its soluti@ well. This instability is the
predicament of the rational deliberator in one igfthaditional embodiments — what has
been called thenyopicchooser. He understands instrumental rationatitpaling to the
“standard view”: as requiring one always to dedmb&v to act on the balance of all the
reasons available at the time the decision to ichade. As a result of such decision
strategy, with its “standard” account of instrunsmationality, the rational chooser may
end up being worse off through successive instraatigrrational choices. The culprit, it
seems, is the “standard view” of instrumental rzidy.

A related strong objection to this “standard” ipt@tation of the instrumental rationality
as always requiring such balancing was mentionegellt makes incomprehensible the
success of any minimally complex individual or ective activity, which is extended

over time. Were the standard account of rationddéycorrect, it would render irrational

291 The distinction here is between adopting serious (or manylatdes and following rules of thumb
only. The serious rules are opaque — they do not allowdsnsj the underlying reasons when following
them, while the rules of thumb do not exclude this. Alelear{1999: 43-44), Raz (2001a).
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to plan in advance, since one would be requirecdygdwo reconsider his plan in light of
all the reasons available at the time when thesd®tito act is due. Co-ordinating any
complex activity, individual or collective, requirdhaving relatively settled plaf¥, or

relatively fixed modules, which are not to be cangly reconsidered.

“We plan to avoid deliberating from scratch on each occasichaite. And we plan to ensure the
effective co-ordination of our action, both for the efficiee@lization of our own varied
objectives, and for the fuller realization of those objectivesugh interaction with others.”
Gauthier (1996: 218)

Such considerations triggered developing more &8 leevisionist” alternatives to this
standard view of instrumental rationality. They magld the promise of solving the
“instability problem” that haunts the instrumengajlistified decision to follow authority

as well. But can Raz’s account of authority emgloym?

3. The Stable Instrumentally Justified Decision-makig Strategy: Resolute or
Modified Sophistication Choice?

The suggestion then is, that Raz's protected resagith exclusionary force are possibly
best interpreted as the above-mentioned relatiVstigble plans” or relatively “fixed
modules.” Two alternative decision-making strategiallowing one rationally to have
such relatively fixed modules were offered. Theatfis the resolute strategy, developed
by David Gauthier and Edward McClennen, which empla thoroughly “revisionist”
account of instrumental rationality. It was thisagtgy, and this revisionist account of
rationality, which was criticized by Gregory Kavkamong others, through the Toxin
Puzzle case. We have seen already, that the Tawnle case is not analogous to the
case of deciding to follow authority on Raz’s theand | take this to be an indirect
indication that the optimal decision-making strgt@gthe case of Razian authority is not
that of the resolute chooser. Michael Bratmaniggestion is that a better rational
strategy for dynamic choice, which allows for hayisome such “fixed modules”, or
stable commitments is available, which neverthelesgins within the framework of the

“standard” account of instrumental rationality. Fhis the modified sophistication

292 This is the gist of Bratman’s theory of intention afwing to co-ordinate both intra-personal
(individual) and interpersonal action over time.
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strategy, which allows for having the benefits @asoning with relatively “fixed
modules” without committing the mistakes made eiply the Toxin Puzzle case, but
without also being caught between the Scylla andylbths of the “instability problem”.
Could Raz’s account of authority be best intermteis making use of this decision-

making strategy instead?

3.1. The Resolute Strategy of Rational Choice

The backward induction argument | considered inpifeious chapter demonstrated the
predicament of what was calféd the “sophisticated” planner. Both the sophistidate
planner and the myopic chooser work with the stehdaccount of instrumental
rationality: but while the latter through adoptiagplan ends up being worse off than he
would be were he not to adopt any plan, the forewrapes this predicament by not
adopting the plan in the first place. Knowing that will not be able to follow through
with a plan, because at the time of the decisioathdr to follow through (due either to
the presence of autonomous benefits, or to thenabsef future benefits) he knows he
will not have sufficient reason to act as planndt sophisticated chooser cannot
rationally adopt such a plan. Accordingly, he widit get the benefit of being helped in a
reciprocation case, nor will he get the benefiterms of improved conformity to reason
in the case of rationally deciding to follow autitypras well. The reason is that he is
aware of the irrationality, according to his favediaccount of instrumental rationality, of
sticking to such a plan.

It was arguet?” that a stable rational strategy is available, Wwhitlows to get the
benefits in TP type and reciprocation-type casdss Tational strategy is the already
mentioned “resolute” strategy for dynamic (templgraixtended) choice, developed by
David Gauthier and Edward McClennen.

It recommends:

1. Adopting at T1 a plan for a course of actionjolhs best in prospect, given C.

2. At T2, given C, it requires following throughitiwv it, even in cases of changed

preference-ordering/evaluation of the situation.

293 The sophistication strategy was discussed and crititigéddcClennen (1990), among others.
294 David Gauthier (1996;1998 (b)). McClennen himsetidsmmitted to this strategy.
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The resolute strategy privileges the preferenckimngnat T1of the alternative courses of
action available then Adopting the prospectivelgth@an givesa conclusive reasoto
follow through at T2, given C, which trumps the geas against following through,
stemming from the changed preference ordering atliZases of no unanticipated
information (i.e. C obtains), the claim is, it stional to preserve the intention to follow
through and it is rational to act on it. This isioaal, because if one know that one will
persevere in one’s intention and will follow thrdugvith the plan, even in cases of
autonomous benefits, this will allow the resolutenper to get these benefits, by
rationally forming the required intention (adoptitige plan). Adopting the plan/forming
the intention on the resolute strategy amounts d&imng astrong commitmento follow
through with the plan/execute the intention, anddestaking such commitment is
instrumentally rational, because it guaranteesivieue the autonomous benefits. This
account of strong commitments, let me stress agdolates the postulates of the
“standard” view of instrumental rationality, reqogy balancing of all the reasons
available at the time of decision, which are stilthe causal control of the agent in the
time of deciding how to act: backward-looking caesations should not affect the
rationality of a decision. The resolute choice mlodses a revisionist account of
rationality: it takes the plan-provided reasonscasclusive whenever instrumentally
beneficial, even in the presence of autonomous fltenee., even when they are
essentially backward-looking.

The characterization of plans as providing trumgiognclusive) reasons could be taken
to support the claim that Raz’s protected reasoits @xclusionary force account of
authority is best understood as using this resalutéce decision-making stratedy.

The main charges against Raz’s conception of aiyhoould then be understood as
being analogous with the charges against thisegfyatBut were this to be so, Kavka’'s
Toxin puzzle case could be applied to Raz's amnslgsi well, since Kavka’'s TP was
offered as a reductio ad absurdum of the so destnibsolute strategy. The fact that
Kavka’'s TP case is not analogous to the case dtlidgcto follow authority shows, |

believe, that Raz’s account of authority does re# this decision-making strategy. Let

29§ | have adopted a plan and am reasonably not reconsidiérittigen | have plan-based reasons for
restricting my deliberation to actions compatible with nangl Gauthier (1996: 221)
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me, nevertheless, rehearse the main problems tyiteviealed by the TP case, because
this will help me in the discussion of the alteivat modified sophistication strategy, in
the next section.

TP challenges the resolute strategy’s “revisionigigw of instrumental rationality.
According to this view, in deciding how to act &,it is rationally required to evaluate
courses of action as a wholeven if parts of those courses of action arecaalent to
that decision (and thus are not anymore in theatatmntrol of the agent). To require
evaluatingwhole courses of actipreven when parts of them are already in the [mst,
consequence of privileging the evaluative rankihgha time of the plan-formation T1
over the evaluative ranking at the time of the sieci to act (plan execution) at T2. The
debate between the sophistication - accepting stiaadard view of instrumental
rationality, and the resolute choice theorists bssituting it with a revisionist view, is
whether something - that part of a whole courseaafon, involving receiving the
benefit, which justifies adopting the course ofi@ttin the first place, - though not
anymore in the causal control of the agent, careneeless instrumentaffyf justify his
action.

In short, the debate is whetharstrumentally rational commitments, which involve
autonomous benefitgre possible. By showing that it will be impossilib rationally
form an intention to follow through with a plan, fiie justification for forming the
intention is autonomous with respect to executirag intention, Kavka has raised serious
doubts concerning the rationality of the resolutategy. The challenge is against the
coherence of the revisionist account of instrumematsonality employed by that strategy.
Raz’s conception of authority, as already argueéscot employ the resolute strategy of
dynamic choice. We are, then, left with the questwhat decision-making strategy
would allow a rational planner to get the instrutaémenefit of following authority, by
providing for relatively “fixed modules,” functioflg equivalent to the authoritative
protected reasons, if adopting the resolute styageg non-starter?

2°The debate is aboiristrumentérationality and not about whether one maynerally requiredto fulfil
a promise, stick to an agreement, or commitment to anoérsom. Other, non instrumental justifications
for the normativity of such practices are readily availabkey tire not my concern here.
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3.2. Bratman’s Modified Sophistication Strategy -Apt Strategy for Raz’s Account

of Authority?

3.2.1 Bratman’s Strategy

It is worth then exploring the possibility of empiog a modification of the
sophistication choice strategy, offered by Bratrffarior the purposes of Raz’s account
of authority.

On Bratman'’s version of the sophisticated strategg, will be able to get the benefits of
sticking to some commitments (avoid temptations, éxample, thus avoiding the
“instability problem”) though the benefits such #sose in the Toxin and the
reciprocation case will still not be available. Tédvantage of Bratman’s solution is that
it explains how stable commitments are possibléout abandoning the framework of
the “standard” account of instrumental rationalitthis part of my chapter, then, will
revolve around the issue whether the modified stjglaition strategy offered by Bratman
can account for how it may be rational to treat dl¢horitative directives as protected
reasons with exclusionary force.

As a preliminary step, Bratman shows that employiing unmodified sophistication
strategy will prevent one from getting even nonoaotmous, future-oriented benefits.
One may at T1, for example, predict, that faced wittemptation at T2, he will find it
difficult to stick to a plan, adopted at T1, andes¢, thus leaving one at the end being
worse off than he would be, were he not to adoptpilan in the first place. Because this
advises against adopting plans in cases of teroptatie sophisticated chooser will be
prevented from getting even future-oriented begefit

The analogy with the authority is straightforwa@he is rationally advised not to decide
to follow authority, if one knows that every timaeis faced with a case of disagreement
with authority, one will fail to comply with its dectives, thus defeating the point of
deciding to follow it, and consequently, ending hging worse off than he would be,
were he not to decide to follow the authority ire thrst place, and act on one’s own
judgement instead.

Bratman’s solution explains how one may rationdtlyego giving in to temptations,

without abandoning the standard account of instniat@ationality. The way he achieves

297 Bratman (1998)
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this is by introducing the concept of anticipatedufe regret. Thus the picture of the
dynamic, inter-temporal choice is further enrichednclude the perspective of the agent
at T3, which temporally succeeds the decision toaacl2. Thus, in deciding what is
rational to do at T2, one does not only evaluatedtternatives available then, based on
the agent’s preference ordering at T2, but requirasthe decision is made in the light of
the agent’s preference-ordering at T3 instead.eSirg&is still in the causal control of the
agent, the standard account of instrumental rditgnia not altogether abandoned, but
merely modified: the decision whether to stickhe plan is based not on the reasons at
T2, but on the reasons that come from one’s exgdegteferences in T3. Thus, if the
agent expects that he would at T3 regret one’scehat T2, that choice is not rational and
should not be made.

Thus Bratman’s solution is to suggest to privilegidl a different evaluation of
alternatives than the one present at the time efd#étision to act at T2. The arguments
against privileging the T1 ex ante evaluative ragkjwhich was the resolute strategy’s
solution to cases of instability and temptationpwkver, do not affect Bratman’s
position, since the evaluative ranking at T3 isgolagn evaluating courses of action still
available at T2 (the time of the decision to act)l @an thus justify acting as decided
(because getting the benefit is not causally inddpet from the action). Next, the
justification for privileging the ex post T3 evative ranking depends on recognizing that
a case of temptation is involved: the evaluativekiag at T2 is seen as a case of
temporary reversabf an otherwisatablepreference ordering. The agent firndigntifies
with his preference orderings at T1 and T3. Thiswhkat justifies adopting a
plan/deciding to stick to one’s preferences at Nbte, however, that the reason for
actually sticking with it at T2 isiot simply that onehas decided to do so at .TThis
decision itself here does not provide conclusivaesoa for action (as it does on the
resolute strategy). Rather, the justification fotiray as decided is that one anticipates
that one will at T3 regret abandoning one’s iniff@ll) decision at T2. The decisive
consideration here is not backward-looking, butvemd-looking (one’s regret at T3), and
this allows the modified sophisticated strategyatmid the serious problems with the

resolute strategy’s revisionist account of ratidgal
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3.2.2. Applying Bratman’s Strategy to Razian Authoity?

There are, | believe, serious problems with appgiytims otherwise plausible strategy to
Raz’s protected reasons account of authority, heg &re manifold.

Firstly, Raz’'s account of when it is rational tocike to follow authority relies on
establishing that by doing so, one will better conf to one’s ex ante objective reasons,
and not to one’s subjective preference ranking. &z, one has an objective reason to
achieve better conformity to reasons even if onesdoot actually prefer it. What is
privileged in Raz’s view is not the subject’s ealue ranking at T1 and T3, with which
one identifies but rather the perspective of theemt balance of objective reasons. It is
not immediately clear where to locate this perdpects it T1, or T2, or, finally, T3? The
fact of the identification with a perspective doeshing to clarify this issue.

Secondly, the case of the disagreement with anosdtyths not best seen as a case of
temptation, produced by the temporal reversal @'osubjective preference ordering.
The disagreement is rather about what better confpito objective reasons requires on
a particular occasion. When seriously disagreeiriaone does not expect that one will
change one’s mind at T3. Even less does one agte&éd the perspectives of T1 or T3 as
critical, simply because one identifies with thdfmone seriously disagrees, this is done
on the basis of one’s convictions, and it is plalesto assume that one identifies with
one’s convictions. So, in case of serious disageze¢mwith authority at T2, one cannot
decide to follow the authority, simply because 6rmaly identifies with one’s decision at
T1 and with one’s anticipated regret at T3. If thexa T, with which the agent identifies
in seriously disagreeing with authority, it is T2.

Third, even granting that one need not necessadsntify with one’s present
convictions, on the basis of which one disagreeth whe authority, it will stillbe
problematic to fix an exact point in the futureaimleterminate wayso that at it the then-
present-convictions will serve as the basis faratzing the convictions at T2.

It might be claimed, for example, that at some pdin, one may be convinced that
disagreeing with authority was not reasonable,esiog following the authority on all
occasions (both when one agreed and when one desagyith it) one actually would
have done better than he would have done, had teel @n one’s convictions when
disagreeing with authority, and followed it on ether occasions. The problem is how to
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“fix” in a determinate way this point, so that tasticipated future regret (providing the
reason to stick with the decision) can have deteaitsi value. The decision to follow a
particular authority at T1 was justified on the ibathat some benefits are reasonably
expected from following that authority. At T2 it Wbe rational to follow through with
the plan/stick with that decision only if some het overall benefits are expected. This
implies that at T2 one will need to reconsider \aketit is still rational to stick with the
decision. All the benefits received up to this pare to be subtracted from the benefits
that were initially expected, and it is to be cédted whether the future expected benefits
still justify following authority, because one wiill thus do better in conforming to
one’s reasons. (If the benefits that made followawghority overall rational are already
received, the decision to follow through with tmatial decision will be irrational: this
was the lesson of the TP).

Doing this calculation presupposes that one hasay @f reliably knowing how the
benefits of following authority are distributed time, and there are problems with this
assumption. If one had a way of knowing this, s ime could identify when following
authority brings benefits, and when not, one wawdt need to follow authority in cases
when one knows that following it does not bring &f@s. The jurisdiction of the
authority would accordingly shrink to cover onlyetbases when one expects following
authority to bring benefits. One’s uncertainty caming the distribution of the benefits
in time is one main consideration, which justiftaking the authoritative directives as
protected reasons with exclusionary force, not ¢odgenerally balanced against the
reasons subjects have independently of authorityletd such conditions of uncertainty,
then, one will not be in a position to make theassary recalculation of the balance of
benefits of following authority. But if one doestnecalculate the balance, one might be
criticized for acting irrationally, since one’s mxt of following the authority may not
causally contribute to actually producing the bénafimproved conformity to reasons
(in the case when this benefit is already in tha)pa

Let me nevertheless grant, for the sake of theraempt, that it is somehow possible to
rationally do such recalculation. Then Bratman’'gigastion is that if one expects to
regret (on the basis of this re-balancing) giving up tleeision to follow authority, one
needs to stick with it. There are problems witls guggestion as well, however.
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The fourth problem stems from these difficulties with fixitige relevant future point of
reference for determining the value of the anti@daregret. Decisions to follow
authority rely on one’s expectations concerningdherall benefit of following authority.
Specifying these expectations relies on being tthket a determinate temporal limit on
the expected interaction with the authority. Howevkis limit on the interaction is not
independent of one’s expectations for benefits.tii® extent it is up to the subject to
decide whether to continue to follow authority (dngthority might for some reason stop
making claims to obedience, and then it will notulpeto the subject to decide whether or
not to follow that authority), the interaction wittontinue till it is expected to be
beneficial. The expectation, justifying fixing therminating point, will, however, be
constantly modified during the interaction with laoity. This is so, because this
interaction is a source of important informatiomcerning the reasonableness of such
expectation. But if this is so, one cannot haveeegdently fixed point, at the end of
which the balance of reasons is made and a vasdieached whether one should/should
not regret following/not following through with oisedecision to obey authority. Without
fixing such a point, the anticipated future regvetl lack determinate value, and
accordingly, cannot play the role of action-justifi

The above argument, if sound, enables me to disaefurther problem with Raz’'s
approach of establishing the rationality of degjdia follow authority. On the one hand,
this rationality depends on one’s having reliablpextations that the authority will bring
certain benefits in the future. It thus presumatdpends on the extent to which one has
reason to trust the authority. It is ultimately attar of having reasonable beliefs and of
acting in accordance with them.

On the other hand, rationality is understood toabenatter of objectively improved
conformity to one’s objective reasons. Thus whéatonally justifies following the
authority is that itactually brings improved conformity to reason. If this setamew is
right, the rationality ofdeciding to followthrough should depend on whether the
authority actually, as a matter of fact, bringshswonformity to reason, and not on
whether one has reason to expect that this wikdeOne’s own expectations (beliefs)
even if reasonable, do not make it rational toolwllauthority, in cases when following
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authority turns out not to be supported by reasaorce€ it does not in fact bring improved
conformity to reason).

This problem is familiar from the first part of shthesis, where NJT’s interpretations
were discussed. | argued there that an objeciivistpretation is more faithful to Raz’s
view on justification, though Raz recently admitteé need for a subjective element: he
agrees one has to have a (subjective) reasond@tinwhether the putative authority has
a reasonable prospect of being beneficial for iRz does not seem to have abandoned
the objectivist interpretation, and for good reasfhen his account of authority would
be dangerously close to describing authority asréteal only). However, the problem |
pointed out, remains. If Raz’s considered positothat what makes rational deciding to
follow authority is that it does, as a matter aftfebring improved conformity to ex ante
reasons, one might turn out not to be able ratipnaldecide to enter in interaction with
authority, since one can only rely on one’s expemta in making this decision.

Let me try to be as clear as possible on thispastt. The problem stems from Raz’s
objectivist interpretation on when following authgris rational: namely, if and only if it
brings improved conformity to ex ante objectivesaas.

1. Start with anobjectivist view when following authority is rational: IFF Hlrings
improved conformity to ex ante reasons

2. Determining this is possible, if at all, only p&st, from the perspective at the end of
the interaction with the authority. This is so, #@®e NJT is cumulative, not a one-shot
test of justification; so we will have to evaluate the aggregate, at the end of the
interaction, whether we have benefited from théharge with the authority.

3. Determining when exactly that end is to be fixeowever, is done on the basis of the
subjective expectatiort®ncerning the potential benefits from followingtlzority.

4. Thus the rationality of following authority (aime objective reading of improved
conformity) will, to an extent, depend on one’skun having such expectations, which
will as a matter of fact fix the end of the intdran in a way, that the balance of reasons
for following authority turns out to be positive.

5. This argues, | think, for very short terms dknaction, so that one can be maximally

in control of fixing the end of the interaction that it turns out positive overall.
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6. At the limit, it will be rational to have an al@p between the expectation and the
calculation of the benefits at the end of the &t#&on, so that no discrepancy between
the expectation and the actual balance of reasoradlawed for. This means one is

rationally required to calculate the balance ofsces for and against following the

authority on each occasion. We have abandoneduimeilative reading of NJT — one-

shot interactions seem the rational thing to do.

7. This will clearly put an end to the possibildfhaving any beneficial interaction with

authority.

We are back with the problem of rationally decidiogfollow authority. Because of the
inherent instability of the instrumentally justifiestrategy, it might be irrational to decide
to follow authority since one may end up being woo§ than he would be, if he did not
so decide in the first place.

My conclusion of this section is that Raz’s accoahtwhen it is rational to decide to
follow authority cannot use Bratman’s modified sigfibation strategy for dynamic
rational choice. The main problem is that on Rasount it is not possible to fix in a
determinate way a point in time, in reference taclWwhhe purported “decision-justifier” -
the anticipated future regret, can have a detemmwaue. Far from providing solution to
the instability problem, that would boost the Prpdon thesis, the discussion of
Bratman’s rational decision-strategy for temporaktended choice allowed us to see a
further problem with Raz’s position. The discrepabetween the ex ante evaluation of
the decision (in terms of expectations) to followtheority, and the ex post evaluation of
the act of following (in terms of the actual balanof reasons), where the ex post
perspective is privileged by Raz, argues againstrttionality of deciding to follow

authority.

4. Beyond the Decision Model: A Critique of Scott Bapiro’s Constraint Model of
Authority

The discussion so far has shown, | believe, ttenstrof providing a stable instrumentally
justified decision-strategy of always following hatity. The problems both from the
standard view of instrumental rationality (instéi)l and from the revisionist one
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(irrationality because of presence of autonomousefiks) may be taken to warrant a
radical departure from what is a common presupjositor those two models. The
common point is that compliance with authority Ig@ling authority on a particular
occasion as it asks and because it asks to bevhdlpis considered a matter of decision
on the part of the subject whether to comply. sTikithe position of both Raz and his
critics. Scott J. Shapiro proposes to break fremfthis presupposition as the only way of

overcoming the problems with the instrumental ficsttion of authority:

“The mistake made by all of these accounts of authority [Radsancritics’] is their assumption
that willing obedience to authoritative directives is thdécome of some form of decision-
making.” Shapiro (2002a: 415)

He proposes an alternative, “Constraint” modeduthority, which still works within the
framework of instrumental rationality. It is imparit to see whether this model succeeds,
before considering the possibility of abandoning @ least supplementing) the
instrumental justification of authority with a wiwlnon-instrumental one (or such
elements).

The constraint model presents authoritative divestias “instrumentally valuable, when,
and only when, they are capable of affecting thesifglity of non-conformity.®*® The
suggestion here is that deciding to follow authoritvolves trying to do to oneself
internally what Ulysses managed to do externailyd loneself.

“It is to forego later choice by the operation of the willit lit is as real as using some pre-

commitment mechanism.” Shapiro (2002a: 418).

When successfiP® submission to authority makes any practical denishaking about
compliance with concrete authoritative directiveslevant: in submitting, one’s present
self binds, or causally constrains one’s futurd, $B} ruling out the possibility of non-

compliance with authoritative directives.

298 Shapiro (2002a)
294The Constraint Model deals only with successful submissivhere the agent actually follows through
on the directives issued.” Shapiro (2002a: 418)
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This model has considerable advantages. Firstlg, globlem of instability of the
instrumentally justified strategy to follow authiyrobviously does not affect it, since it is
not presumably a matter of decision whether ortaatomply on a particular occasion.
Secondly, the problems with the irrationalfy/of following clearly or greatly wrong
authoritative directives also do not arise, sige again not a matter of decision whether
to comply or not. One cannot choose or decide ma@omply, since non-compliance is
not within the feasible set of options, once or@smmitment to authority is successful
(has taken effect). Thirdly, notice also that thedeantages are gained without obviously
embracing the resolute strategy either. Though iBiasolution resembles this strategy
in that it privileges the present self, which effeely constrains its future self, it differs
from it precisely in that on his account it is r@otmatter of decision on the part of the
future self whether to stick to the present saifior plan or decision. The future self has
no choice in this regard: its hands are tied. Adicmyly, the Toxin Puzzle’'s case reductio
ad absurdum of the resolute strategy does notte®feapiro’s model: because it is not a
matter of decision whether to follow through witmeds decision to always follow
authority even if no further benefits are expecteden if the benefit of authority is
autonomous), one’s present self has no problenatadnally forming the intention that
his future self follow through with the plan.

Let me, nevertheless, marshal a couple of argumagast this model, which raise
doubts concerning its success in addressing thélgns from the instrumental
justification of authority.

This model attempts to present authoritative divest as reasons for action with
unwavering binding force. If commitment to authpiig successful, if one’s present self
has managed to constrain his future self to acadoordance with the demands of
authority, the future self becomes unable to aatreoy to the will of the authority. In
this, the model provides a good account of theibmdorce of authoritative directives.
To the ready objections about the irrationalityfafowing such rigid authority that can

in principle commit both clear and great mistakaad still demand our absolute

300 «Compliance with otherwise believed wrong directive is they deasible, and hence the only optimal
action, when an agent is successfully committed to atytdeemed beneficial.” Shapiro (2002a: 419)
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obedience, it flatly replies that when successfalipmitted to the authority, we have no
choice in this regard but obey.

Precisely at this point of apparent strength Itbeeweakness of this model. It seems that
my reason for obeying authority is not tlaatthority so requiresbut, rather, that have
committed myselfo such obedience. If this is so, the model wdlt provide a good
account of practical authority: practical authoiitjtself presumed to create new reasons
for action of a special kind — both CiR and ER.

Let me illustrate the point using Shapiro’s exampfetwo obese friends (Larry and
Charlie) and their trainer Sonfi¥%. Shapiro introduces it (both friends prefer to eiss,
but one of them only needs an authority to help hehon his preference) in order to
explain what is missing from the “decision” modeé¢xplanation of the normativity of
authoritative directives. What is missing is theesgially “volitional” element of those
directives. For Shapiro, the directives are notstdor making decisions, but (external)
ways of preventing decisions from being matfé Thus, Sony’s order to Larry to go and
exercise is not an input in Larry’s own deliberatprocess, but rather a causal constraint
on Larry’s non-conforming to that order behaviour.

My contention with this example, and the model wahicillustrates, is that this causal
constraint is only effective, and thus authoritytl has relevance to how one acts, only
to the extent and till one remains committed toyaing its ordersOne’s obedience to
authority is conditional on one’s own commitmenthat authority.But if it is a matter of
subject’'s own commitment to authority whether ort rmne complies with the
authoritative commands, it remains an open questibather and what exactly Larry
stands to gain from the services of Sony as anostth On this descriptiof’® there
seem to be little (if any) relevant difference beén the case of submission to an
authority and the case of intra-personal commitmémtboth, one could 1. exhibit a

weakness of will, 2. change one’s mind in lighthadre information (that the directive is

301 Shapiro (2002a: 416-417)

302 Shapiro (2002a: 418)

303 The story may be made more complex, by adding details abeuelation between the subject Larry
and his authority Sony. It might be, that Larry’s dtdyobey Sony, though initially started as conditional
on the presence of the commitment of Larry’s later selfggrevious self (which has decided to submit to
the authority of Sony), has developed and is self-sustgipimbably even self-validating. | do not dispute
the possibility or the plausibility of such a scenarid, this is not the description Shapiro offers, nolt i
correspond to the points he wants to make against the Degisibel of authoritative directives.
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mistaken, say), or, 3. simply change one’s pret@snwhere all the three can lead to
abandoning by one’s future self the commitmentred's present self.

My conclusion here is that if one’s compliance taharitative directives is conditional
on one’s upholding one’s commitment to authorityjsi not clear what, if anything,
authority adds to one’s commitment, and whethenakes a practical difference to how
one should act. The practical position of the twenids (one intra-personally committed,
the other — inter-personally committed to obey atharity, where obeying authority is
nevertheless conditional on his continuously upimgidchis own commitment) seems
structurally and practically indistinguishable. T¢@nstraint model seems reduced to the
resolute choice decision model, and could be stdgeto all the critiques against the
latter.

Further, note that the problems, which motivatecdafsio’s general critique of the
decision model is replicated in his Constraint mi@ewell. The main problem, coming
from the instrumental justification of authority, that if obedience to authority on each
occasion is conditional on authority’s successattigg the balance of ex ante reasons
correctly, this defeats its “authoritative” chaexct True, on the constraint model,
obedience to authority is not conditional on itscass directly. Nevertheless, obedience
is conditional on one’s remaining committed to #nethority. However, even if one
cannot directly ask whether it is instrumentallgtjfied to obey a given authoritative
directive, one could (indeed must!) always ask Wweett is rational to remain committed
to an authority which, as it may well happen onaatipular occasion, issues a grossly
sub-optimal directive, and this is apparent toptgative subject. The rationality of
remaining committed to authority in such circumstsiis questionable: rationality may
in fact require reconsidering one’s commitmenteast But if this is so, the rationality of
remaining committed to authority, on which one’sedience to its directives is
conditional, does again depend on authority’s ss&;cé only indirectly so. The problem
of the instrumental justification of authority reegars at the level of the rationality of
remaining committed to a failed authority.

The explanation for this reappearance of the problebelieve, is that while Shapiro

needs some causal mechanism, which would guardm¢elisobeying authority is not
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feasible, the devise he uses — internal commitm@nghown above, seems too feeble to
provide such a mechanism.

Notice that he cannot go for the stronger devisay; external pre-commitment of the
type Ulysses resorted to, setting in motion somesalprocess in the world, which would
cause one to act as commanded (ex. Making suretigatill be locked in a room as a
measure against disobeying the order to stay inrtleen). Such an external causal
mechanism would only guarantee conformity to, aotlaompliance with authoritative
directives. This is so because external causal amsms do not simply “repress” and
thus remove the reasons we have for disobeyingrextdie from the feasible set of
options, leaving it to us to act for the reasort tha authority so commands. Rather, they
directly “make us” do as the authority commandsgerevagainst our considered
judgements that the reasons against obeying arghti&i. Such an externally caused
action would not be an intentional action — one Mawt have acted for a reason at all,
and certainly not for the reason that one has besggred so by an authority. This is why
the “pre-commitment” strategy of rational dynamiboie is a non-starter as an
explanation of rational rule-guided behaviour, aidbeing guided by an authority in
particular3** But as we saw, the two “commitment” strategiehe-d¢onstraint model and
the Resolute choice model, also have their problems

Shapiro’s Constraint model of authority, an inliigiromising alternative to the Decision

models of authority, fails to provide a solutionth® rationality problems, coming from

%041t may be objected this argument does not apply to preconemi in general, but to one type of it only,
using external causal mechanisms specifically. This is not tiy mossible understanding of pre-
commitment. For example, in the course of building hsecfor a substantive reading of constitutionalism
and judicial review, using the concept of precommitment, sld¢ie (2003: 194-202) argues that it is
possible, indeed rational to bind oneself by instead dhgedtcausal mechanism in the external world, one
entrusts the decision to a person, in the expectation hexdgtiute one’s intention of reaching the best
decision, supported by that person’s considered judgemieate Bre problems, however, with construing
this latter case as a case of pre-commitment, of true selfaginiti what sense is such self-binding truly
irrevocable by the self-binding person himself? Thus, bag to distinguishcausal from normative
precommitment and describe the case of collective precommitmembristitutions as normative:
constitutions confer rights and impose duties. JoreE$s(1984; 2000) treatment of the “Ulysses analogy”
for constitution adoption is criticized for failing t@ o, in Shapiro (2002c: 178-181). Be this as it may,
my point here is that to the extent the action of follmyvihe directives of the entrusted with the decision
other person, could be attributed to our agent as amtim@l action, it is action not based on reasons, but
one externally causedThe fact that the external causal “mechanism” is a reasoningya@ehich is
indeed relevant in evaluating the rationality of authoridiig, rather than employing, say, a guillotine)
does not change the fact that our individual doedallotw, obeythe authority in the required sense, after
pre-committing.
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an instrumental justification of authority. If mybgervations are correct, this account
comes dangerously close to, and probably collapgeshe Resolute choice version of

the Decision model with all the already discussadblems with it.

5. Conclusion

My conclusion is that both the Resolute and the iffldl Sophistication strategies for
dynamic choice, as well as the alternative Constraiodel, fail to provide a solution to
the rationality problem with deciding to follow &atrity. The problem is due, recall, to
the inherent instability of the instrumentally jfisd strategy of following authority.
These models either fail in their own terms, oapglied to Raz’s account of authority as
providing subjects with protected reasons for actwith exclusionary force. This
warranted a detailed discussion of the instrumepuigtification of authority on Raz’s
account. The conclusion reached is that the abosklgms could ultimately be traced
back to the instrumental character of that jusitin.
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Part Four

The Authority of a Liberal-Democratic Political Or der

The analysis in the preceding parts of this thésms been focused on important
theoretical issues, concerning the coherence ofsRaadel of practical authority and its
capacity to solve the rationality paradox that baslitionally puzzled the students of
authority. Many problems have been identified wiits model in these respects. | have
also analysed in detail Raz’s conception of legitiy) especially the adequacy of NJT as
a legitimacy test, its relation to the Preemptibesis, etc. | have also argued for the
validity of certain type of reasons — agent-relatreasons of autonomy and partiality,
that may require imposing external limits on thereise of authority and deflating the
overarching claims to comprehensive supremacy all@ther normative domains such
authorities necessarily make on Raz’s account@pttiitical and legal authority. Liberal
authorities might be characterised precisely byameing to make such obviously
implausible claims: if so, Raz’s account of polfi@and legal authority may need some
revisions. Nothing has yet been said, howeverceonng the issue whether Raz’s
conception can account for the authority démocratic political arrangements

specifically. It is time to attempt to remedy this.
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Chapter Eight

Content-independent Reasons for Action by DemocratiPedigree?

1. Introduction: Democratic Authority and the Content-independent Reasons

Problem

Democracy is a philosophically puzzling conceptrdquires that people accept the
outcomes from certain specific procedure — notabgjority vote — as authoritatively

binding, regardless of the substantive merits @&s¢houtcomes. How could this be
rational? And can democracy be authoritative, ¢a&n it be legitimate in principle?

Though our considered conviction is that employoegtain democratic procedures for
collective decision-making is a necessary if ndfigent component of the best form of
institutional arrangement for modern societies, ame puzzled what accounts for their
capacity to yield binding decisions given their glear features: the decisions resulting
from the democratic procedures are deemed bindmagpective of their substantive
merit.

One of the distinct features of the concept of attyh employed by Joseph Raz’s Service
conception of legitimacy, is that authority, wheggitimate, provides valid content-

independent reasons to its subjects. Many find ¢bigcept no less (some find it more)
puzzling than the concept of democracy itself:alidly requires from a person to do F,
irrespective of the merits of F-ing. It is thiste&atconcept, which may hold the promise of
accounting for the specific, puzzling features efndcratic decision-making: that the
results of such a procedure are binding irrespedatfitheir merit. The theoretical benefits
are worth the effort: that, which is puzzling ineoaf the concept may help in finding a
solution for the puzzles in the other. Thus the tarzles may be easier to solve
together. But can this be done? These are soméeofquiestions | address in this

concluding chapter of my thesis.
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Can a case be made for the authority of politicedrayements employing a democratic
decision-making procedure on the ground that teelt® thus reached give valid content-
independent reasons for compliance with them? Grlmeaa stronger argument could be
advanced: the fact that democratic procedures ogiald such valid CiRs (while others

meet some difficulties in this respect) favour thewer political arrangements not

providing for such procedures?

These are the questions that drive my argumetisrchapter. An inconclusive answer is
provided at the end of a long, tortuous discussidre framework of the question is

Raz’s account of practical authority: on it, auttyds directives give subjects content-

independent reasons for action (CiRs). Though som@éminary discussion as to what it

means to have CiR was already offered in the ¢insipter of this thesis, a further analysis
is required to establish whether this concept isecent. Even if the answer to this
conceptual issue is positive, one should furthguire whether there are such valid
reasons, and whether and when is it rational taoadhem. Only after this preliminary

work is done, will | be able to address the questihether valid CiRs can be provided
by an authority with democratic pedigree and whetthis rational to act on them. | show

that a positive answer to this question is wart@nte

On Raz’'s account of practical authority, authow@&tcommands provide agents with
protected reasons for action (comprising CiR and: BRdefines authority as practical
authority in the narrow sense. Alternative to thisdel accounts define authority as
theoretical only, or as influential, the differenicetween all the three consisting in the
different interpretations given to the authoritatiutterances and the different types of
reasons they give to the subjects of the authority.

The model of practical authority has been subjetiiestrong critiques on the ground that
either there are no valid exclusionary (and by iogtion, no protected reasons as well)
reasons, or that the very concept of exclusioneagon is incoherent, or both. There are
critics, who accept that authoritative utterance® ¢CiR - they opt for the model of
influential authority. Some go further and contédst CiR character of authoritative

reasons — they deny that authoritative utteranoegage reasons for action, opting for a
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model of authority, defining it as theoretical andyving reasons for beliein the validity

of some pre-existing reasons for action.

Here | address the second, more radical challeggmst the coherence and the validity
of CiR. My interest is not, however, in primarilyefénding the model of practical
authority (as a plausible account of political auwity) per se. Rather, | prepare the
ground for testing the hypothesis that a plausitdse for a political arrangement
employing democratic decision-making procedurestmmade, on the ground that the
reasons for complying with the decisions reachethigs way can be valid. Thus | focus
on establishing the possibility of having vatidntent-independent reasobg democratic
pedigree. Before that one is to show, however, ttatvery concept of CiR is not itself
incoherent.

| build on the definition and the discussion of m®blems with the coherence of this
concept, provided in the first chapter of this thekspecifically focus on Raz's response
to “the normative gap” problem with CiR’s coherente follows an outcome-based,
instrumentalist strategy. He introduces exclusipnaasons (ERs) as that element in
autonomous reasons (comprising CiR as its othestitotive part), which brings a break
in transitivity of justification, without therebyhteatening the validity of the resulting
reasons. | find faults with this Razian solutionterms of ERs, especially within an
instrumentalist justificatory framework. Many ofetharguments against the indirect
instrumentalist solution to the paradox of ratidlgahnd authority, discussed in the third
part of this thesis, are brought to bear here.

| then address the issue whether an argument &retistence of valid CiRs can be
advanced, if an alternative - proceduralist and mstrumentalist, strategy is pursued.
The hypothesis | test is that there are valid Cifrs/ing value not depending on the
evaluative properties of the action they recommeriggn these reasons have their source
in an authority with a democratic form of decisimaking. This argument has three
steps. First, | demonstrate that even if fadue of a procedure is what validates an
authoritative reason, we still have a case of QiBxt, | advance some arguments for
maintaining the distinction procedural value/outeonalue. Third, an argument from

democracy for the existence of procedural meritsésa briefly considered.
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If the arguments in the chapter are sound, demypaacld indeed provide authoritative
procedures of collective decision-making, yieldmegults that rightly claim legitimacy.
What is more, the stress on procedures in demoanay turn out to be a serious
advantage of this form of government as compareld ather competitors. This line of
arguments gives ground for favouring a democrgge tof authority, since it shows that
such authority could in principle provide valid GiRSome limitations of the above

arguments, which give rise to problems for furttemearch are outlined at the end.

2. CiRs: The Normative Gap Problem.

Raz’s definition of CiR is:

(A) “A reason is content-independent if there is no direct ection between the reason and the action

for which it is a reason. The reason is in the apparentlydiegbus” fact that someone ...has said
so, and within certain limits his saying so would be redepany number of actions, including (in

typical cases) for contradictory one8>

In introducing the concept of CiR in the first ckep following John Gardner, | offered

an alternative requirement for CiR:

(B) CiR is a reason for action, which is not degent on the evaluative properties of
the content of the action, for which it is a reason

| have accepted the “positive” second part of Ragfinition of CiR as valuable and

worth preserving, and have focused only on therding “negative” parts of these two

definitions: whether only a direct connection witie required action is denied, or any

dependence on its evaluative properties is denauasesvell.

2.1. The Normative Gap Problem and the Service Coeption of Legitimacy

Recall from the discussion in the first chaptemof thesis, that the most characteristic
feature, as well as a central problem with CiR¢ha they introduce what Raz calls a
normative gapbetween what one ought to do (the normative forfcehe reason) and

what is good about doing it (the value of the agtid\n explanation how despite the gap,

305 Raz (1986: 35)
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CiR can be in principle valid, is necessary in oriemaintain that this concept is not
incoherent.

The problem, recall, is that this normative gamas local. It was this characteristic, |
claimed, which demonstrates why the “no direct emtion” requirement for CiRs is
inadequate. It is insufficient to account for thpedficity of CiRs, since it only denies
connection between the CiR and the concrete adtiowhich it is a reason. If the gap,
however, is not local, then more is necessary jhsindenying the connection is direct.
My further claim was that to be distinct, CiRs slionot depend for their validity on the
evaluative properties of the action they requireisTreature, defining their distinctness,
however, is responsible for the main problem witbn as well. The charge is that such
reasons are incoherent

Those theorists, who share Raz’s position aboutdépendence of normative validity on
reasons, and insist at the same time that CiRs ptagial role in any account of
authority, should be particularly concerned withisttcharge. The position that
justification/validity is essentially or primarihbased on evaluative considerations,
coupled with the point that justification is in peciple transitive, is threatened by
admitting the validity of CiRs, since they introéua normative gap, difficult to deal with
within this theoretical frameworR

It better be possible to solve this problem, intreed by the presence of CiRs, and thus
rebut the charge of incoherence, because it presenparticular problem for Raz’s
Service conception of legitimate authority, apastf the general puzzles it raises for the
theory of practical reason/normativity. Notice tiia@ normative gap will feature in any
conception of authority, sharing Raz’s accounthaf toncept of authority, as providing
CiR (and protected reasons for action more broattly)ts subjects, because of the
general problems with this concept. The reason wblying it might meetspecial
difficulties on Raz’s conception of legitimate authority, iscéwese the “normal
justification” for the exercise of an authority gms conception is placed in tigood of
authority’s serving its subjects (by producing gomgtcome in helping the subjects
achieve improved conformity to their reasons). Thissition, conditioning the

justification of authority on authority bringing ailt outcomes with certain evaluative

More on the normative gap problem, see section 2.2. inrgteliapter of this thesis.
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characteristics, does not sit comfortably with neimng at the same time that an
essential characteristic of any authority (a cotga@ppoint about authority) is that it
claims to provide its subjects with valid CiRs. Tgreblem is that validity of such type of
reasons is not conditional on such evaluative dterigtics. It must, nevertheless, be
possible to close this normative gap, opening it presence of CiRs, so that the
ultimate justification for an authority could inipciple be in the good of having it. How

can this be done?

2.2. Closing the Gap: Appeal to Merit at a Next-orér Level of Justification?

One straightforward way of trying to do this wilbthdo. On the “no direct connection”
requirement for content-independence, the validityditions for such reasons for action,
can be put as follows:

‘X has a valid CiR td (to perform a particular act-token of the act tfeif f-ing is not
directly connectedo X's reason td. The validity of X’'s reason t§ however, depends
on X having a reason te (perform any particular act-token of this act-type

The explanation for the validity of X’s reason thdre depends on X having a reason to F
(perform any act-token of the act type F). Thisliegpthat thdforce of X’s reason to F is
“transmitted” to X’s reason to f. X’s justificatioto f is entailed by X’s justification in
acting on the reason to do the act-typewhich itself is entailed by X’s justification to
act as a meritorious authority commands, etc. Than of justification-transfers shows,
however, that here the transitivity of justificatias not broken. If violating the
transitivity of justification is a necessary comalit’’ of content-independence (as it is for
Raz), here we have no case of content-independ#ribe. transitivity of justification is
nevertheless broken - then the validity of X'ss@ato f will not depend on X having a
reason to F, but in some altogether “external”dthtof these reasons fact: that f-ing has
been commanded by Y, for example, - this accoulst e show how it is not irrational to
act on CiR. Either one is not justified to act ofRCor if one is justified to act on the
reason provided by a meritorious authority, thigsm is not CiR, since the chain of

content-dependent justifications is then not broken

397 stronger: for Raz content-independenu@anghat transitivity of justification does not hold.
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2.3. Closing the Gap: Raz’s Autonomous Reasons Stitin

Raz offers an explanation of how CiRs can be valid] the puzzle solved. It consists in
showing that CiRs are constitutive part of autonosnceasons’®® and acting on such
reasons is justified and the reasons themselvedid- VAutonomous reasons (comprising
both CiR and ER) are the reasons provided by pmesnigagreements, undertaking
commitments, forming plans for future action, dewidto follow rules, etc. They are just
a new name for our old acquaintance — the proteetasbn for action authority purports
to create for its subjects. However, the new namesses the importance of their content-
independence component — they are reasons, autosowith respect to the evaluative
characteristics of the action they require. Thatemted reasons label Raz uses on other
occasions, stresses more the characteristic feafuh® exclusionary component instead
— it protectsthe new reason authority provides éycludingacting on inimical to that
new reason other reasons.

Autonomous reasons derive theialidity, their force as reasons from the reasons,
justifying giving a promise, making an agreemewotnmitting oneself, etc., but thelo
not depend on nor do they point to any good/alue in performing the action for which
they are reasons. The force of reasons here deeprtbrough. The reason for having a
rule, making an agreement, pre-committing onegelipt at the same time a reason (not,
Raz says, under that description) for doing what thle requests, the agreement
demands, etc. Counterfactually, even though what rtile requests, the agreement
demands, etc., could have been different, still th@son for adopting the rule, the
agreement would have stayed the same. Thus a lme#tansitivity of justification
occurs, testifying to the presence of content-iedejence.

One may deny that such reasons can be valid, simeanay hold the view that validity
of reasons and their normative force could onlyesiebon the evaluative properties of the
concrete actions for which they are reasons. Ss@®nomous reasons violate this
requirement, it might be denied that there canringple be such valid reasons. This is

the incoherence charge. There cannot in principlerddid autonomous/CiRs, since the

%%%An extensive discussion of the problems with Raz's autitiwit-as-autonomous-reasons-thesis was
provided in the chapter on the Toxin Puzzle analogy
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normative force of the reasons necessarily dependise evaluative characteristics of the
action, for which they are reasons.

Raz’s response to the incoherence charge is ingenlbit is denied that there can in
principle be valid autonomous reasons, it woulddificult to explain how making
promises, agreements, commitments, etc., whichem@acisely such autonomous/CiRs,
could make any difference to the reasons for actioe has. Ultimately, it would be
difficult to explain why the acts of promising, wrthking commitments, making
agreements, are not altogether irrational: theylevoartainly be irrational, if the fact that
one has performed such acts does not make anyedliffe to the reasons one had prior to
them. The explanation why these acts are notamatipoints to thealueof participating

in such practices, of which performing such acts aeonstitutive. Theadvantages
participation in such practices brings about makational to perform such acts, and also
make it rational to act on the autonomous reaSdmseated by these acts. Thus, the
simple point Raz makes is that unless we are giltonchallenge the rationality of such
wide-spread and considered legitimate practices pe@mise-giving, undertaking
commitments, making decisions for the future, amhgptules, etc., we are not justified to
challenge the coherence of autonomous/CiRs. Fumibrey, if we are unwilling to
challenge the rationality of such practices, werarejustified to be more suspicious of
the content-independence of authoritative direstiire particular (since both involve
autonomous reasons with the same characterighes):seem to stand or go together.
There is a strong reason to doubt the suggestdRiarysymmetry between autonomous
reasons by authority and autonomous reasons byiggpoeommitment, agreement, etc.
Thus it might be that the concept of autonomousaeanvolved in the normative
practices Raz lists, is a coherent concept, wiike dame concept is not involved in
authority giving reasons for action to its subjectseven if involved, other features of
the latter case pose a threat to its coherentcgtign there. This suggestion should not
be immediately dismissed: there are clear diffeeenbetween the reasons provided
within these practices. The source of the reasodsferent, and this may reverberate on

their central features. The source of these reasahe one case is the subject himself, in

309 Raz’s explanation why the reasons provided by the actofiging, etc., are autonomous, consists in
showing that only by taking them as autonomous (i.e. &R ER) one could get the benefits of the
practice.
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the other — the authority. Further, authority iaito provide its subjects with CiRs,
changing subjects’ normative situation (what theglhd to do) with no other apparent
justification than that the authority says so. Fiteation is different (one is tempted to
say, radically different) in the case of an agehbwby committing himself to a future
action, adopting a rule, promising etc., creatdsraamous reasons, which apply only to
himself. The agent changesme’s ownnormative situation by creating agent-relative
reasons for action: they apply only to himself.thkar, in the case of an individual agent
creating autonomous reasons, he is “in full commainthe nature of the act. Being the
promisor, it is [he] who determines its conteft"When authority purportedly creates
autonomous reasons, in contrast, subjects owe dutg to perform whatever acts
authority commands simply “because [...it] demandsirtperformance®! One might
not be willing to grant that authority can creatdidd autonomous reasons, because this
amounts to “granting it the moral power to assignparticular duties, without retaining
any control of their creation or contents®

Admittedly, both authority and agents, creatingpanimous reasons for its subjects only,
or for themselves, respectively, pose a problenuttiee rationality of acting on those
reasons. However, while there might be some exptanas to why it can be rational to
form plans, make decisions etc. and act on therthencase of the agent, the same
explanation will face much more problems in theecat authority. The explanation in
the case of an individual agent either points &ftinction of the practices (of promising,
pre-committing oneself, etc) in furthering agergt®od (as he happens to understand it),
and thus to their instrumental value, or to thestitutive for his agency value of having
the capacity to create autonomous reasons (byngiyliidentifying oneself with a set of
reasons, making them constitutive of one’s iden#éisy an agent). The problem with
offering this type of explanation in the case ofhauity is that the authoritative reasons
do not allow the individual subjects to retain cohtover the content and creation of
reasons, they will be obligated to follow. Authgrilaims to give CiRs not to itself as a
collective agent (in which case the above explanatimight be good enough, though

there are separate problems in the idea of coledaigency itself as well), but to a

319 Gans (1992: 98)
311 Gans (1992: 99)
3%Gans (1992: 99)
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plurality of agents individually, without allowinghem to retain control over these
reasons. The threats involved in taking CiRs dsl\and acting on them concern both
one’s rationality and one’s autonomy in followingglaority.

In short, the problem with the analogy is that atthtive reasons do not allow the
subject toretain control over the creation, the content and the scope tdnamous
reasons. The power to change one’s normative mituas granted to an authority,
making legitimacy claims - to have a right to rulighout recognising any external to this
right limits. Giving promises, making decisionsg.eton the other hand, does allow the
agent to retain control in this respect (one aloim@nges one’s normative situation: the
power to control it is not granted to anybody el3d)e analogy breaks further, when we
recall that political authority and law in partianlon Raz’s account necessarily makes a
claim to supremacy over all other normative domantsich further erodes the prospects
of retaining control over one’s normative situationce one submits to such authority.
This does not mean that there cannot be an expanat the coherence of CiR and the
autonomous reasons more broadly, which would peauthiority to provide such reasons
to its subjects. An argument for this is unlikebystuccessfully rely on the above analogy,

however.

3. Types of Strategies for Validity of CiRs Distingished

| concentrate now on the next problem: even ifribemative gap problem (concerning
the coherenceof the concept of CiR) could in principle be salvey introducing
autonomous reasons, it still remains to be showhgbch reasons can balid, and that
it would be rational to act on them. The difficalti with establishing these two points
(existence of valid autonomous reasons and rattgraf acting on them) are obviously
again related to the normative gap problem andbotieek of transitivity of justification

CiRs bring in. Both validity of autonomous reasamsl the rationality of acting on them

313 discussed the problems with these claims and their cdnilfigtivith Raz’s Service conception of
authority’s legitimacy in the second part of my thesis. dlseussion here, | believe, brings in further
argument in this respect.
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depend on closing the normative gap and estabgshivat despite the break in
transitivity, one is nevertheless justified in agton these reasons.

| suggest that we distinguish two main strategiesesponding to the normative gap
problem here: one is to try to solve it while renmiag within a generally outcome-based,
though not strictly speaking consequentidlfstramework: this is Raz's outcome-based
instrumentalist strategy. The way to show thatdhman be valid CiRs is to point to the
advantages in terms of valuable outcomesprovedconformity to outcome-reasons,
(though not necessarily to action-reasdhis)to be gained if one accepts them as valid.
Outcome-based evaluative considerations ultimab@lgk CiRs’ validity, even though
CiRs do not themselves contain direct appeal tduatime considerations. Further, not
simply valuable outcomes, but maximizing those &hla outcomes, is what backs this
validity claim.

The other strategy is to leave behind this instmadest framework. The suggestion here
is that in order to have valid CiRs, it is necegdarsever the connection between those
reasons andny outcome-based meriiisoth of the directly commanded action itself and
overall), with their inherently maximizing logichis would require taking as relevant for
determining the validity of CiRs only proceduralnite

A third approach is to embrace a dualist positiod maintain that both outcome-based
and procedure-based merits could validate CiRsh Slist position would hold that
there are two distinct, irreducible dimensions wélaation that may often come into

316

conflict.®™ This position has its own problems, however, tl@nbeing - in what terms

are these conflicts between the two dimensionsvafuation solved, if they are not

34 Raz denies that his analysis of the concept of authoeiigsr on any specific moral doctrine
(consequentialist, deontological, or any other): as anatysie concept that is shared by people favouring
different moral doctrines, it should be compatible vdthof them, Raz (1989: 1184 -85). Further, even
when Raz discusses his own conception of legitimate awthbatstill denies that it is consequentialist in
character, strictly speaking (Raz 1986:chapters 11,12, 18k hie rejects two consequentialist theses: that
of commensurability and that of transparency of value.

315 The problem with action-reasons was discussed in some ideth#pter 2 of this thesis.

%1% Such dualist position is defended by Christiano (2004vish to defend an account of the authority of
democracy that is holistic but that is not monistic. |lstell it a form of evaluative dualism with regard to
the assessment of democratic institutions.” Christiano (2268) The two evaluative dimensions are
outcome and procedure.
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reducible to either of the two, nor an encompassmgldle term between them is

provided.

Le me start with the monistic strategies — we havehow that at least on one of them
CiRs make sense and could be in principle valiboth succeed in this respect, we might
need to face the dualist position and examineutxess in surpassing the problem of

conflict between the two orders of evaluation.

3.1. Raz’s Instrumentalist Outcome-based Strategy

Start with Raz’s strategy. The rationality of agtion CiR provided by promises,
authority etc., is in thealueof having such authority, having the institutionppdmising,
etc. As noted, the value here is generally conceineterms of “outcomesimproved
conformity to reasons is the valuable outcome thhkimately justifies following
authority, keeping promises, etc. Thus for Raz CuRBdity will ultimately depend on a
valuable outcome (measured in terms of improvedoromty to reasons) with which a
closure to the normative gap is provided. What batle validity claim here and thus
closes the normative gap is not simply “value” mabre valu€': if acting on CiRs would
only bring as much value as acting on the firsieorckasons directly, there might be
nothing to commend acting on the former. An apgeah maximizing conception of
outcome-based valuexplains how CiRs can be valid on the Razian umséntalist
strategy.

How rationality of acting on CiR is preserved evkaugh the transitivity of justification
is violated (so that we do indeed have a case &) @ explained by introducing
exclusionary reasons (ER). It is through showingvh®&Rs can be valid and one -
rationally justified to act on them, that Raz expéahow one can act rationally on the
CiRs provided by authoritative directives, evenuiio the transitivity of the justification
for one’s actions is violated. Thus the focus i@ Raezian strategy is shifted from CiRs to
ERs: demonstrating the validity and rationality aafting on ERs will demonstrate the

validity and rationality of acting on CiRs as well.

3.1.1. Problems with Validity of ERs
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ERs are peculiar. These peculiarities are warrante®l the reasons with such
characteristics - valid, and acting on them — figstj since they are instrumental for
achieving improved conformity to one’s own reasons.

ERs thesis says: even if one is justified on tHaruze of first-order reasons to do A, one
may have a valid ER not to do #r the reason that it reflects the right balanck
reasons. It is thus perfectly alright if one doedact do A, but only if one does fibr
other reasorthan that it reflects the right balance of reaséits example, it is alright if
one does A, but only if one doeshitcausedoing A was commanded by a legitimate

authority (one that brings improved conformity he$e same first-order reasons).

Is there a case here of intransitivity of justifioa?

The answer is yes. This is demonstrated by the tedactual: it would have been
perfectly alright if one did not do A (even thouigkvas supported by the right balance of
first-order reasons) if legitimate authority didtmommand doing A but doing B instead.
Stronger than that: it would have bewmong to do A (even though doing A was
supported by the right balance of pre-existentaessbut acting on the balance of pre-
existent reasons was excluded by the ER providedthey command) if authority
commanded doing B instead.

Is it, however, indeed rational to accept ER aglvahd act on it? How is this rationality
established?

As in the case of any action, this rationality sgablished by appeal to the first-order
reasons for action, applying to the agent. Herg thwee taken, however, in a wider
perspective: one overall, though not in each séparase, conforms better to them. The
reasoning is as follows:

a) following authority can bring improved confotynto one’s first-order reasons
for action overall because authority has an exgednd a capacity to solve co-ordination
and Prisoners’ dilemma collective action probleraad can economize on agents’
decision-making costs (in terms of time and labour)

b) if it is rational to act so that one’s confotynio reasons is improved, it is also
rational to follow authority if thus one’s confortyito reasons is indeed improved.
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c) following authority can bring such improved &mmity, only if one takes
authoritative directives as providing him with whkRs (as well as CiRs), even when one
1)disagrees with them and 2) is right to disagrék thhem, since authority didotin fact
get the balance of first-order reasons right os dlticasion.

Then, from a) +b) +c), follows:
d) It is rational to accept ERs as valid and atttloem, even in cases when

authority’s command did not get the balance ofgxistent first-order reasons right.

From the numerous critiques against this stratdgypne | develop here takes issue with
Raz’s claim that rationality requires obedienceatghority even when one strongly
disagrees with it - whenever, despite his disagesgmhis obedience is indirectly
beneficial for the subject himself. Since ratiotyalis measured in terms of improved
prospect for good outcomes, it is rationally pesifile to act against one’s judgement if
thereby one’s prospects are improved. Further, caitlyhdoes not preempt forming
judgement. It only preempts acting on the resulttto$ judgement, since acting as
authority commands is what improves those prospects

This sounds innocuous: authority only excludesatliyeacting on the balance of reasons,
not deliberating on it. Subjects thus retain treatus of independent rational agents,
presumably threatened, if “surrender of judgememés instead involved. It is thus
rational to act on the exclusionary reasons authprovides.

Notice, however, a problem with the implicationstbis position: it is far from being
innocuous. If authority excludes only acting on’epedgement on the merits of the case,
and not forming the judgement itself (i.e. authorig practically exclusionary), this
means that when authority commands action with wbiee disagrees (i.e. he has formed
judgement on its merits), the intention one formspérform the obedient action is in
contradiction with the content of this judgemenbn@ruity between one’s practical
judgement and one’s intentions is a central requére of practical rationality:’

*"The point, recall from section 2.6. of my second chapterthat the final aim /end of practical
deliberation is forming an intention to act, and it is atplate of practical rationality that one’s intention
coheres with the process of deliberation that yielded it. MalRdz wants to say that authority permits one
to form a non-practical, theoretical judgement, and it needesatt in forming an intention to act, just in
forming a belief how he should act. But then again, practicainatty does not seem to permit forming
intentions in contradiction with one’s properly formeghsonable beliefs.
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violated in the case of obeying authority. If stven authority addresses the subject with
a directive he disagrees with, the subject canatdrrally act on it, since there will be
incongruity between what he judges he should dbefldeg it right), and what he forms
an intention to do. The problem is that performihg action itself remains in the control
of the subject, it is an action intentionally ddioe reasons, and to remain rational, the
subject should act according to the result of hidggment. Thus, in cases of
disagreement, the rational thing to do is not fell@uthority, follow one’s own
judgement instead.

This point — practical rationality requires condgyubetween one’s judgement and one’s
intentions - is reinforced: instrumental rationglialways requiring that “one does what
one has most reason to do,” demands always bataadithe reasons there are for and
against the action in question. This requirementnistension with Raz’s indirect
instrumentalist strategy, requiring acting on pcted reasons, not allowing such
balancing. | have discussed in detail severalgeréts along these lines in the third part of
my thesis, so | do not need to belabor the poirihéus. Instrumental justifications meet
serious problems in solving the “normative gap”gpeon. Thus justifications in terms of

instrumental rationality do not easily fit authgnivith a practical exclusionary force

3.1.2. Beyond Mere Rationality: Substantive Shortamings of the Instrumentalist
Strategy

Apart from these general concerns with the ratignaf acting on CiRs and ERs on the
outcome-based instrumentalist model, there aretsuoidge critiques, revolving around
the issue of its adequacy as an account of thartegiy of political authority. So, even if
it turns out it is individually rational to act othe exclusionary directives of an
instrumentally justified political authority, sindemaximally improves one’s conformity
to one’s reasons, this will not solve the legitimaguestion. Meeting the rationality
condition is not sufficient to show that one is and duty to obey an otherwise rationally
justified authority. The claim to legitimacy pod&l authorities necessarily make — their
claim to have a right to rule, correlates with daydon the part of its subjects to indeed
obey, if and when this authority is legitimate. $htlhe instrumentalist strategy may
succeed in establishing the rationality, but theesl not thereby establish the moral
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necessity of obeying such rationally beneficiahauties, and this is needed, if it is to be
an adequate account of legitimacy.

A more concrete concern follows in the steps ofdheve one. Authorities meeting the
instrumentalist legitimacy test may score ratheorfyo when their justice is evaluated.

This is the main fault with Raz’s Service conceptiaccording to Christiano:

“The first problem with the normal justification thesisinparily on its instrumentalist version, is
that itdivorcesthe issue of the justice of the authority from its legitim” Christiano (2004: 278,

emphasis added}®

One need not stretch one’s imagination too far ée kow obeying grossly unjust
authorities may still bring improved conformity émes’ reasons. The point here is not
that rationality may legitimate what morality doest: it is not that one may be prudent to
obey the unjust regime if threatened with harmeA#ll, NJT could be interpreted in
thoroughly “moralized” fashion — authority is legitate if and only if it brings improved
conformity to one’s moral reasons. Rather, the alga here is that authority may, even
in bringing improved conformity to one’s moral reas, still be deeply unjust. Suppose
an unjust state creates such conditions, in whehanly possible way to follow one’s
moral reasons (avoid harming others, or try dinminiiee bad effects of its evil policies) is
to cooperate with it by obeying its directivé3Though the morally best thing to do may
indeed be obedience here (and this is a substarai controversial position), one
would hardly want to grant legitimacy to such uhsthority.

| think a response to this charge may be availabtée defenders of the Razian account
(it needs further elaboration, though, to be casiekly evaluated). It could go along the
following lines. Justice is relevant for determigithe legitimacy of an authority even on

this account, since subjects have strong reasopsst€e. Through bringing improved

318 The other one is that NJT ignores the moral significancksafjreement. Christiano (2004: 278, fn. 14)
has not yet elaborated on his position that a non-instiatignnterpretation of NJT is possible, may be
even plausible. Raz’s formulation of NJT permits, as | hawsvshn chapter 2 of my first part of this
thesis, many different interpretations, but it is verffidilt to see how it could be interpreted non-
instrumentally. The driving idea of Raz’s project is preciseliurn the authority-master into an authority-
servant, making grand claims, but if and when legitintzg@g just a good, useful instrument in the service
of the well-being of its subjects.

319 Such conditions often provide good novelists with plot to develop their stories.
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conformity to those reasons, authority scores paimt this dimension as wéff’ | have
touched on the issue of the relation of justicR&z’s account of authority in my chapter
on normativity and coercioif> My claim there was that justice may influence the
legitimacy of authority, but only indirectly - thugh the reasons of its subjects. It is (1) to
the extent they have such reasons, (2) to the eatehority brings improved conformity
to them, and (3) to the extent that bringing imgaonformity to those and not to other
reasons is more important, that there is a cormedbetween the legitimacy of the
authority and its justice. Though this situatiomwld not be put in as dramatic terms as a
“divorce” between justice and legitimacy, it shoble recognised that the relationship is
not sufficiently intimate either.

What a defender of the instrumentalist view hagutther provide, is an account of the
place of justice on this account of legitimacy. Mayconcerns with justice have lexical
priority among the reasons of subjects and foregdinnging improved conformity to
them cannot be outweighed by bringing any meas@inenproved conformity to any
other reasons? Or maybe reasons of justice do llw @ be served by bringing
improved conformity to them - they do not allow ‘b@ promoted” but rather require
only “to be respected” (to use Scanlon’s terms)?n@ybe justice is an altogether
external condition to the legitimacy test, along game logic as that of the autonomy
condition, and does not work through the reasonth®fsubjects? These are important,
difficult questions that need to be addressedsIdifficult to say in advance how
successful the responses provided will be in mgetive above challenge. | suspect,
though, that Raz’s critics may well have slippedtbis point: it may be possible to
accommodate substantive justice on his model, ly ardirectly — through improving

conformity to subjects’ justice-related reasons.

320 |ndeed, on the instrumentalist account, following Arng@093:123-124) one may distinguish between
correctness standard and best result standards of evaludtefirst looks only at the outcomes narrowly
taken, the other widens the perspective to include not ardgtly producing good, just decisions but even
indirectly producing morally best results all in all. Thaiglecision may not score as high on a certain
dimension of value as some other, but still be preferalniee $i may be conducive to bringing better moral
outcomes overall - by instilling virtues in the citizenspmpting them act in morally better ways, etc.
Raz's legitimacy conception could be understood on the secmitiér understanding of outcome:
producing best moral results overall, and in the long Motice that even on the narrower understanding,
Raz’'s conception would not be vulnerable to the critiquelled by Christiano.

321 See my chapter 3, section 3.2.2.1.
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However, let me point out, that even if successfuthis regard, the instrumentalist
account of authority would still be employing artaame-based test of legitimaty. It

is this aspect - its focus on outcomes, to the ewtgdf the procedures through which
these outcomes are brought about, and not its combgdl relation with substantive
justice, which worries the theorists, searchingdglausible account of the authority of
democratic institution®?® On such an account, the legitimacy of the demiucrat
decisions, institutions, authority generally, caligi depends on employing democratic
procedures for reaching binding decisions, rathantcondition the validity of these
decisions on necessarily reaching best outcomes.iftninsic value of democracy is
what validates the results from the democraticlective decision-making process, and

not their instrumental value - in bringing goodstjtefficient outcome¥*

“This instrumentalist conception ignores the intrinsic validemocracy. The legitimacy of rule
is generally not judged exclusively, or may be even primdrihits output, but rather by its input,
that is by whether the regime has been determined, and igrsegbpy the populace.” Shapiro
(2002a: 434)

One should be careful not to overstate the abowetgat is unlikely that a plausible
legitimacy test for democratic authority would exsively rely on the procedural
dimension, focusing on the inherent value of demogralone, at the expense of
forgetting any outcome considerations. Neverthelesacern with procedures seems a
necessary condition for having a plausible legityn&est for democratic authorities:

neglect of this concern is the main flow with thxelesively instrumentalist tests.

3.2. The Proceduralist Strategy: Valid CiRs by Demeratic Pedigree?

322 Recall the discussion in Part one of this thesis concethigxclusively substantivist interpretation of
Raz’s NJT legitimacy test.

323 Arguably, the point is more general. Not only defendédemocratic authority, students of any type of
political authority do have a distinct interest in proceduiThe procedural dimension thus is a relevant
dimension for evaluation of political authority in generalt only that of democratic political regimes.
Hershovitz (2003: 218), for example, claims (though he miseg he does not provide the necessary
arguments) that Raz's NJT is inadequate as a legitimacy tegblitical authorities precisely on this
ground — it is insensitive to this important proceddraiension.

324 Certainly, this is not the only position a defendererhdcracy could take. Arneson (1993, 2003, 2004),
to name but one example, defends an uncompromisinglyinsiitalist account of democracy’s value.

251



What | do in the rest of this chapter, is evalu#ite success of an alternative,
proceduralist strategy in explaining how one ccwdde valid CiRs. If it succeeds, it will
have a lot to recommend it. Its first advantager ®®@z’s outcome-based strategy is that
it solves the normative gap/the break in trangitiwf justification problems, without
facing the difficulties Raz’s own ERs solution srfd within a generally instrumentalist
framework®® Thus it will provide support for a democratic typé authority on the
ground that it is particularly well positioned inrmparison to other types of authorities in
that it can issue directives, giving valid CiRsttosubjects. Further, being a proceduralist
strategy, it would give a solace to the democrsorists, concerned with the disregard
of procedures by the instrumentalist accountsgififeacy. Authority’s right to rule, on a
proceduralist strategy, may be conditional on suibjehaving a say, channeled through
legitimating procedures, on whether the authorag this right. Thus such strategy may
provide the framework for an account, however ayssof the authority of democratic
institutions, if these institutions embody the tymé legitimating procedures, required by
this strategy’s test of legitimacy.

This strategy suggests that we leave aside theumentalist framework of justification -

in terms of producing more value, or maximising @@wutcomes. The suggestion here is
that in order to have valid CiRs, it is necessargdver the connection of those reasons to
any outcome-based merifboth of the directly commanded action itself ancerall).
This would require taking as relevant for determgnithe validity of CiRs only

procedural merits.

3.2.1. A Case of CiRs?
To meet requirement (B) for content-independen¢eo-dependence on the evaluative
properties of the content of the commanded actiah”’must be shown that the

dependence of the validity of CiR on some procddmexits of acting as commanded,

325 Most of the problems with ERs’s validity | have dissess were traceable to the instrumentalist
justification of authority. May be valid ERs are possibleewhother justifications for authority are
advanced. Raz's account of the concept of authority (in whiRlisEf central importance) is independent
from his own instrumentalist NJT and his conceptioregftimacy generally. The coherence of the former
should not depend on a “partisan” conception - this was R41%89) response to Regan’s (1989)
complaint that Raz’s account is not consequentialist enougtill kemains to be shown, if ER concept is
coherent, that ERs can be valid as well within some ndnimentalist framework. This is a task for
further research.
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does not involve the dependence of CiR on sometsnairthe content of this action. This
requirement is met, if the authoritative directisgoroduced by a procedure with merits,
where the merit of the procedure does not havefanten - does not get “transmitted”

to - the content of the action commanded.

1. Take an authoritative directive, produced bymdcratic procedure.

2. Assume there is some meritgroducingauthoritative directives in this manner.

*3. (from 1. and 2.) This merit is procedural.

4. Independence of merit of content from merit odgedure: Thecontentof an action
required by an authoritative directive with demdicraedigree is not more “meritorious”
than the content of an identical action, requirgd dn alternative, non-democratic
authoritative directive, even if the source of tbamer has meritsek hypothegithat the
latter lacks. Since the contents by constructianidentical, so are the merits of their
contents as well.

*5.Thus the merit of the procedure is not transditto the merit of the content of the

action required by its results.

This conclusion shows that requirement B for Ciht: the validity of the authoritative
reason is not dependent on the evaluative propeftiee merit) of the content of the

action, for which it is a reason.

This analysis shows that we do have a break ositiaitly of justification in the case of

authoritative directives by democratic (in proceduerms) pedigree: it testifies to the
presence of CiRs. The reason for the adoption efdémocratic procedure — that it
uniquely realizes the value of justice, for examglough validating its result (the

concrete authoritative directive) is not at the saime a reason for the concrete action
required by this directive. The reason for the cete action is that the authoritative
directive requires it. Counterfactually, had thenderatic decision-making procedure
yielded a different authoritative directive, a di#nt action would have been validly

required. | conclude that if we have valid reastorsaction, provided by authoritative
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commands with democratic pedigree, they would iddeeet the requirements for
content-independence and be CiRs.

3.2.2. Are CiRs with Democratic Pedigree Valid?

The interesting question, as before, is how actingsuch CiR could be rational, since
nothing in that reason points to the value of theoa it requires. The action required
might as well lack any value, even have negativielevar be wrong. In this line of
thoughts, one could ask whether indeed the “mgjbus the right to be wrong® (if we
assume that the legitimate democratic procedunginesymajority decision-making rule),
and if the answer is positive, how could one bédifjad to act on such majority’s
directives?

The above judgements “the required action lackselaand “it is wrong, since the
balance of reasons is against it” are groundedutcome-basecvaluations. Such
judgements neglect the possibility that an actiommanded by an authority with the
right pedigree may have its value in its source, ot in the content of its outcome. If
there is a value in performing actions, requiredaasesult ofintrinsically valuable
decision-making procedurest could be argued that an action, loosing alohg t
dimension of outcome-values, may still have valod win out along the dimension of
being required as a result of such procedureshi limited sense, the majority (if
majority rule is the valid procedure, required bg tvalue of justice) may as well have
“the right to be wrong,” and one might still betjfied to follow its directives.

All this seems straightforward enough.

It might be challenged, though, on several grou@de is to deny that it makes sense to
attribute value to an action on anything else batvalue of its outcome.

As stated, this challenge does not seem to hoédhtical in their outcome-value actions
can have different value. Identical charitable getgh identical outcome-value) can
differ in their value depending on the reasonswbich they were done - e.g. whether

they were done to gratify oneself, or out of conder the needy. Or whether they were

326 Heidi Hurd’s (1999: 101) answer to the question Waetthe majority has the right to be wrong” is
negative. She asks this question in the context of dismusprecisely the issue whether content-
independence can be made sense of if such a Ci directive wad &ssa result of democratic procedure.
She argues that CiR cannot be valid — neither on procedusah fess on substantive grounds. My
discussion in the text was developed as a response taitidue of her position.
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done by following an egalitarian procedure for setg the beneficiaries, or using some
other, more sectarian criterion for selection — inera of a particular church only, the
group of anarchists only, etc.

However, the challenge is pressed further, evdrisfagreed that there can be other than
outcome-value, it might still be objected that mbkitely (“at the end of the chain of
asking why is this value a value”) the proceduralue is accounted for in terms of
outcome-value. Thus conflicts between outcome- atigkr-value will ultimately be
solved, by looking at the respective value producetérms of better outcomes overall.
That is, the procedural value gets sucked in tlmgequentialist vacuum cleané?”|
will not try to respond to these claims: it willaé me too far (into the morass of the
debates between consequentialist and deontolagiced! theories) from my concerns in
this text. | will only try to provide some reasomby these objections need not be fatal

for my argument for valid CiRs by democratic pedegr

3.2.2.1. Democratic Proceduralism

At this point, one needs to distinguish between pasitions, broadly described as
proceduralist ones. The first takes what may sdwrstraightforward understanding of
proceduralism — pure proceduralism “all the way ddwOn this view, democracy’s
value is entirely accounted for in pure procedtgains: as the realization of the value of
pure procedural justice. This position seems thg wviable alternative to the outcome-
value account of democratic legitimacy, the onlg ¢tlmat does not allow procedural value
to get sucked into the consequentialist vacuumnelealts success in this regard,
however, comes at the expense of it being a pleusibcount of what we value in
democracy: there is little to recommend this poasitf® | will leave it aside, and try to
show there is a plausible alternative account o€g@duralism, avoiding the shortcomings

of this position.

327 McNaughton and Rawling (1991). Arneson (1993, 2003emtf such a deflationary view: any
assessment of procedure’s fairness, even that of fair gamibledriven by the likely or certain
consequences of adopting this procedure.

328 «\e value political institutions because they make justicsoiriety possible, because they advance the
common good ... Pure proceduralism is completely false to thetige of democratic citizenship.”
Christiano (2004: 269).
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The second does not take proceduralism all thedeayn, but takes it as strictly required
by some substantive value with fundamental impagaifhis is a much more plausible
position. Thus the major reason to look at demargabcedures as potential sources of
valid CiRs, on this conception, is that there mighta strong, substantive justification
why the results from the democratic procedwtesuld not be properlgvaluated in terms
of their outcome-value (or not exclusively in thotams). The claim is not the
implausible one that there is no right and wrong gutcome terms) apart from the
procedure. It is, rather, that these often mightirbelevant The type of justification
needed for why is the outcome-value not a relevdintension for evaluating the
outcomes of democratic procedures, will point te ititrinsic value of democracy. The
democratic decision-procedures (explaining theiopprties to yield right outcomes
irrespective of their substantive merits) may behsthat they uniquely realize certain
intrinsically valuable properties — say, these ebtbexpressing the principle of equal
advancement/consideration of interédfs.

Doubts on the plausibility of this latter type ardocratic proceduralism may have to do
with concerns that it lacks the potential to reist consequentialist pull. The success of
such theory, then, depends on persuasively shothiaigthe democratic procedure is a
unique realization of a fundamental value, whichrza be compromised or substituted
for by scoring high on an alternative vafiie Showing this is a rewarding theoretical
exercise. If there is a successful argument aldrepd lines, it will establish that
democratic procedures uniquely realize an inhevahte with fundamental importance.

If these procedures indeed are so justified, theg will have certain properties, in virtue

32 There is a considerable disagreement among the theafrid#snocracy precisely what kind of decision-
making procedure do the principles of equal treatment, coasioler advancement of interests,... favour.
There is almost unanimous agreement that these principlesi@raviargument for political equality (as a
minimum requiring one person - one vote), and that threyrgl a right to participation in democratic
decision-making, both at its deliberation and its decidiages (Arneson takes an exception concerning the
right to democratic “say”). Itis a hotly contested isswsydver, whether majority rule (equal weighing of
votes) is the unique realization of political equality. Equalighing of votes is not desirable in all
circumstances, in the same way as the anonymity and the ngutegjitirements are not absolute
desiderata for having fair decision-making rules: majoritg is just a special case and not a uniquely fair
procedure. Janos Kis (2003: 65-74) persuasively argugbdaymbolic significance (because expressing
equal concern and respect for each person) of one person-onevkinte,does not, however, extend to
equality of vote, and thus does not necessarily favour rajate in deciding all issues.

330 This seems to be one way Arneson (2003) himself urgesi¢fenders of the intrinsic value view of
democracy to proceed, in order to present a real alternative tmtisequentialist, broadly outcome-based
view he defends.

256



of which they are such a unique realization of tlakie. It is precisely these properties,
responsible for their being the unique realizatafnan intrinsic value, which grant
legitimacy to the results of democratic procedures.

When seen in this perspective, this renders misigatie granting to majority of a “right
to be wrong.” Whether the decision majority hascheal is wrong or not, on such an
account, should be established by considering wvenethis decision has the right
pedigree. This rightness of the decision is duehto fact that the procedure through
which it was produced, realizes the intrinsic valole democracy (itself a unique
realization of a fundamental value). The decisisnrendered valid by the inherent
properties of the procedure, realizing this value.

Thus establishing the right pedigree might be ak meeds to do to establish that the
decision in question is valid, that the actioreijuires has a value. One is thus rationally
justified in acting on this decision: no other \@kexcept that procedural one, plays out at
this stage. Put in somewhat confusing tefthshe pedigree at this stage is partly

constitutive of the value of the decision.

What justification could be offered for such a piosi? What value(s) could render
democracy, with its procedural component, intriabycvaluable? This is not the place to
address these complex and important questions. Whettead do in the rest of this
section, is indicate what | think is the type ofamnent that needs to be made to make a
plausible case for such a position.

A plausible argument for an irreducibly procedwgtaiomponent in justified government,
could be provided by a substantive egalitarianmheb social justice€>? which proceeds
along the following lines. Start with the fundam@nvalue of equal advancement of
interests: this is the basic principle of sociastice. Under certain conditions (of

diversity, cognitive bias and disagreement, for neple) it requires that the equal

%1 The position discussed here is different from and sheoiide confused with a “constructivist” account

of democracy, relying on unanimity decision-making rule, @amg resorting to majority rule as a second-

best solution. Apart from being practically unattainableanimity decision rule is undesirable since it

violates political equality in a political world (such as Qumhich has not evolved cooperatively from a

just initial position, it is a mistake to associate ithman egalitarian position of the sort discussed in the
text.

332 This account is offered in Christiano (2004). It iformulation and further elaboration of his account,
earlier defended along somewhat different lines in Christ{a866).
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advancement of interests be publicly realized. Tiegns that the judgement of each is to
be respected and the principle of weak publicitgalized: each should ladble tosee that
he is treated in accordance with the principle qliad advancement of interests.
Democratic decision-making on issues where interesinflict, and thus reaching
decisions is morally required, is the uniquely puillay to realize justice — the uniquely
public way for equally advancing the interests bf Bemocracy is of intrinsic value,
then, because it is the unique way of resolvingflmis of interests and substantive
disagreements, while remaining faithful to the famental principle of public equality.
This position is far from being uncontroversial.gJould argue against it at each step of
the argument. Why publicity is important? It is ot independent value, but, rather it is
entirely parasitic on the value of justice: why tluss? Why judgement is taken as a
reliable proxy of interests? Is it not the case bas an important interest in society
reaching the best judgement on how the conflicintdérests is resolved, and not that
one’s own judgement necessarily determines thiedole judgement, if this increases
the likelihood it will be wrong? Why is disagreemeaken to be of such fundamental
importance — does not its presence simply show sbate are wrong, and there is no
value in taking their judgements seriously? Respggbersons need (may) not involve
respect for their mistaken judgeméfits.. These are some of the most pressing questions
to the solutions offered. Maybe other, better argni® could be supplied in their place.
Or maybe this solution proves altogether not sisfaés

Evaluating the success of this theory as an acarfudgmocratic authority (it is advanced
as precisely such an accodfitis certainly a highly rewarding task. This is moy task
here, however. This theory is just a placeholdee.h&ny adequate theory with the same
structure: fundamental value, which upholds therisic value of democratic procedures
as a unique realization of that fundamental valeyld do. All | needed was to show
that there is at least an initially plausible theasn which democratic procedures have
irreducible, intrinsic value as the unique realmatof a value with fundamental

importance. The value of equal advancement ofestsrcertainly is such a value.

333Raz (1998), Arneson (2003).
34 The title of Christiano’s (2004) article is “The Authgrif Democracy,” and it is indeed the questions
about the authority of democracy, that are being discubseel. t
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The obvious problem is that the argument from deatexproceduralism seems to rely
on the implausible claim that there are some issoeshich thereare noindependent
standards for evaluating the correctness of thésides. This is so on a pure procedural
justice understanding of proceduralism, or the tlhlway-down proceduralism |
dismissed as an unattractive account of the valuédemocratic procedures. Is the
moderate democratic proceduralism safe from thjsabion?

| think it is. The claim here is not that there am@ standards outside the procedure,
against which to judge its results. Rather, thénclia that there are such standards, but
they are irrelevant at this stage: the fundamewsdle, whose unique realization is
embodied in the democratic procedure, protectptbeedural value, excluding the role
other considerations can play at this stage. Inudg® evaluation exists, but it is not
appropriate here.

Again, this solution is far from being unproblemaiWhat could be the justification for
holding some value to be of such absolute impogasc that not to permit independent
evaluation to apply to the results of the democratocess? It is immensely implausible,
that concerning all issues, such independent stdndf evaluation will be properly
irrelevant.

The democratic proceduralist position, then, wiled some relaxing, so that different
spheres are delineated, in which different starglafdevaluation play out. To preserve
the coherence of the position, it could be furdngued, that restricting the domain where
the procedure is all that counts, may be what gslired by the imperative of properly
respecting the same fundamental value, which ughtlel value of democratic procedure
itself. Again, there are bound to be objectionthts line of argumerit:> There are many
unanswered questions as well. Does the fundamesliz give a determinate answer on
which issues of collective concern fall into whisphere, and what is their relative
weight in evaluating the overall merit of governme(both procedurally and
substantively)? And even if the fundamental valoesigive a determinate, principled

answer, what does the fact of disagreement prgoisethat issue whetherthere is such

335 This position is again advocated by Christiano (20@4)) seems to be addressing similar charges
against his democracy argument, developed earlier in Chaqtl®96) as being overly proceduralistic. It
is difficult to evaluate the success of the argument on the bfa programmatic article. Further
discussion should await the publication of his mondgréphristiano 2005)
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an answer and/hat is it - say about whether a decision on it ad slebuld be left to the
public democratically to settl&® Would not the latter solution of leaving it foretpublic
to democratically decide, lead to contingent, aalbyt results, constantly shifting the
boundaries between the spheres, etc..., etc..?

All I can say at this point, is that the positioisalissed is not obviously implausible.
There seem to be nothing obviously implausibleayp that within a certain sphere the
only relevant values may be the procedural ondseife is a strong justification for this

being the case.

4. NJT’s Filtering Role: The Full Legitimacy Test and Liberal Democracy

This provisional result helps me venture an andwéhe puzzle that prompted this long
discussion: how could one have a valid reason Howothe results of a democratic
procedure, irrespective of their merits; how cosith results be binding? | have argued
that, as stated, these questions are misleadimgg #iey neglect the possibility of having
a decision, whose merit is not to be determinethouit taking into account the process,
by which it was reached. If this process is a uaigmbodiment of an inherent value with
a considerable importance, then it will be ratiofmiy be even obligatory — if the
inherent value at stake is a source of moral requants) to accept it as justified and act
on the decision, yielded by this procedure. Thel&umental value of equal advancement
of interests, for example, may be such a sourcearfal requirements: then it may be
indeed morally required and not simply rationalivigable to act on the results of the
procedure, its value strictly required.

This answer also helps us see how democratic puoeedould yield valid CiRs: such
reasons that seemed riddled with difficult to treamkd resolve puzzles. As | have
attempted to show, these reasons are particuladylipg on the instrumentalist type of
justification for their validity. Such justificatroconditions the validity of those reasons
on producing maximally valuable outcomes. But ihgucing maximally good outcomes
is the justification, how could it require acting ceasons irrespective of their bringing

about such maximally good outcomes? The ERs solutieat is meant to help resolve

3¢ This is famously argued for by Waldron (1991, 1998130
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this puzzle, does not succeed in the case of mstntal justifications either. It could
plausibly be argued (as | did in this chapter en&art Three of this thesis) that if the
justification for taking those reasons as valid again instrumentalist (based on
maximising instrumental rationality), it does natablish it is rationally justified to act
on them. NJT and the whole instrumentalist Sercimeception of legitimacy, it seems,
should be abandoned as wholly misguided.

| have also tried to show that when the instrumesttdicamework is left behind, it is
possible to show that it is justified, may be ewsrally required to treat the authoritative
directives, resulting from a democratic procedwg,valid CiRs. Further, it could be
argued that these authoritative directives canrbatéd as exclusionary reasons for
action. Disregarding one’s own reasons may be ryorafuired, if one has a moral
obligation to do so, deriving from the fundamensalbstantive value that is being

uniquely realized through the democratic procedtoeseaching collective decisions.

And here comes the problem: this neat, beautifehegolution cannot be correct. The
picture of a thoroughly non-instrumentally justifigolitical authority, providing its
subjects with valid protected reasons for actiohictv owe their validity to nothing else
but procedural merits, is not true to our considerenvictions about what is a legitimate
institutional arrangement. An “ideal world” demoiicasociety with all authoritative
decisions having the requisite democratic pedigeeel as such all being valid), thus
having procedural and no substantive merits whatodor, worse, having just
substantive de-merits) if it worked at all, woul@ fa very bad polity indeed - a
utopianist’'s nightmare. Delivering substantivelystju good, efficient outcomes, is
necessarily part of the legitimacy story, we justieve.

This suggests that an instrumentalist - NJT legitiyn test should not be entirely
abandoned. It should, however, be thoroughly rganéted (dropping the maximising
interpretation of instrumental rationality in favoaf satisficing one, for example) and
downgraded into playing the type of “filtering rdle briefly discussed in the second
chapter of this thesis. It could provide the tdstubstantive adequacy any candidate for a
plausible conception of legitimacy should meet. NJds will be a minimally necessary

condition for legitimacy. There is, however, a néeda further, non-instrumental, non-
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outcome-based type of legitimacy test: the instmtadecomponent cannot by itself
legitimate authority — authority would not yieldlnhprotected reasons for action. It is
the conjunction of the instrumentalist minimallycessary condition, with this second
component, which is a must for an adequate coraepfilegitimacy, on which authority
could be a source of such valid reasons. This mgstone needs to opt fordaalistic
conceptiorof legitimacy, and face all the problems with it.

Thus the drift of my whole argument, let me strigdsere, points to the conclusion that
NJT cannot furnish a fully sufficient test of ldgiacy. It is not that other considerations
— such as the autonomy condition, may occasiorg@lect from the legitimacy, when
satisfied, it otherwise confers on a government.erEvabsent countervailing
considerations, it would not be such a sufficiest.t This means NJT is not a threshold
test: even other things being equal, it is noticigifit. It is a filter: any adequate
conception must meet it, but in addition, somethdiiferent altogether is needed for
legitimacy.

The problem, | have argued, is that meeting theuireqents of an instrumentalist
legitimacy test does not meet the adequacy reqemé&of Raz’'s conception of practical
authority - an authority with practical exclusiopdorce. The adequacy requirement is
that legitimate practical authority is an authotityat provides valid protected (CiR and
ER) reasons to its subjects. Any successful legitynconception should have the
capacity to yield justifications, which could mettis adequacy requirement. The
instrumentalist justifications, Raz’s NJT includddil to support the validity of such
reasons, thus failing the adequacy test: they dojusdify authorities with practical
exclusionary force. Legitimate authority of thipéyis impossible on purely instrumental

grounds. Hence NJT as a sufficient test of legitiyna in principle inadequate.

This is a comforting conclusion: that there is moghin Raz’s instrumentalist conception
of legitimacy that would favour the type of poldicarrangement we consider morally
best— the liberal-democratic one, was a constanteof cognitive discomfort. On NJT,
an ideal enlightened autocracy, producing substalgtmaximally good outcomes, could
be more legitimate, than a liberal-democratic goweent that, though generally
producing similar outcomes, occasionally perforrsat-optimally, due to the presence

262



of democratic rules for collective decision-makifignere was nothing in NJT that could
show why these alleged “shortfalls” of the demdcratile, are not necessarily shortfalls.
As it turns out, we should not have been reallyrtaech concerned, since NJT is anyway
inadequate as a sufficient, full test of legitimacy

But the result | have reached is far from beingrelyt satisfactory. What has to be
shown, first, is that NJT as a minimum necessanditmn for an adequate legitimacy
conception ixompatiblewith an inherent-value justification, on which egedural (not
outcome-based) realization of this value is reqlitédhave claimed that specifically such
type of justification could render practical autlies legitimate and the protected reasons
they yield — valid. Maybe NJT is incompatible wétch justifications? Nothing said here
points in this direction. Establishing that a uedfi account of liberal-democratic
authority, which relies on a dualist (both instruma and in terms of inherent value) type
of justification for political authority is cohergns the next topic that need be addressed.
| expect that such a dualistic account will meetoses problems: there will be a constant
pull toward one or the other value, since the umgntal and the inherent value-
components could be expected to constantly conoecimflict. But for now | leave it at
that.

Secondly, for us to rest content that our prefeitieelal-democratic political order is a
political arrangement, on which authority can berebsedfully legitimately it needs to
be shown that this type of political order realizesits institutions, decision-making
procedures, etc., the type of inherent value hudal is necessary for full legitimacy. The
type of argument needed for this is a substantnes though it will have to be congruent
with the formal arguments advanced in this chaftkis argument will not automatically
favour this type of political arrangements over erj however: other political
arrangements may also uniquely realize an inherahte of the required above type
(though I doubt an enlightened autocracy will gyadis fully legitimate).

Thus, thirdly, a defense for a liberal-democrattical order - the one we believe best,
morally speaking, from the available alternativetieuld establish that the inherent value
necessary for conferring full legitimacy, not ony uniquely realized in this type of

institutional arrangement, but it is the only vabfdghe required type, or is the only value
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that could be realized. Again, the arguments needédoe substantive, and certainly
controversial.

These last two points show why my argument hereaane conclusive: | have provided
only the matrix for the arguments needed. As saoohargument is complete, since | was
looking for the types of arguments, required tovpie justification for a liberal-
democratic authority. It would be conclusive, ietsubstantive arguments were also

provided. Attempting to do that, however, shouldawnother occasion.

5. Conclusion

In conclusion, let me briefly summarize what | halveen up to in this chapter.
Employing a plausible definition, with a sufficiergquirement for CiR, | have addressed
the main problem with the coherence of this concephat of the “normative gap”
(between what one ought to do, and the good ofgd)n| have claimed the problems
with it, though serious, are not unsurpassable, raaetl not detain us from our main
interest: identifying conditions, which could edisly the validity and the rationality of
acting on such reasons. Two strategies (an instrtatist, outcome-oriented and a
proceduralist one) of identifying such conditionerer outlined, and after indicating
considerable difficulties with the first, notablyts failure to provide satisfactory solution
to the “normative gap” problem - the second waba@iated in some detail and was found
satisfactory in this regard. It was established thalausible account of the validity and
the rationality of acting on CiR could be offerddhey are provided by a democratic
authority, employing decision-making procedures chuniquely embody a certain
inherent value of fundamental importance — tha¢epial advancement of interests, say.
A brief discussion of this substantive conceptioits—advantages and shortfalls, was
provided.

Next, the failure of the outcome-based instrumesttatrategy prompted discussion of
the adequacy of Raz’'s Normal Justification Thesig aufficient legitimacy test. | have
argued that it fails as such test since it failsidentify the conditions, under which
political authority could be practically legitimate could provide valid protected (CiR
and ER) reasons to its subjects. It was claimed rtkeaertheless NJT is a minimally
necessary condition for any conception of legitiynadn adequate conception thus
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would combine an instrumentalist and an inherehtevéstrictly requiring proceduralist
realization) components. At the end of the chagtdrrief list and a short discussion of

the problems for further research were provided.
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Conclusion

A liberal-democratic type of political order is comnly, if not universally, believed to
provide the best institutional arrangement for eamgorary societies. And though some
political theorists argue that there is an irretllgciconflict between the values of liberty
and equality at its foundations, the common-serg®m seems to favour the opposite
position - both values are important and do notflain they both can be satisfied
without compromise. Our best philosophical theagras to side with the common-sense
notion: a liberal-democratic political arrangeméatrmoniously accommodates within a
common institutional framework these fundamentéles

The best theory, however, does not give an immedsaiswer to one of the leading
guestions that prompted my long journey. It was twkiad of argument is needed to
show that the authority in such valuable politieatangement can be legitimate. The
hypothesis that a reason-based justification fdsexal-democratic type of authority may
be the adequate type of argument was thus in thesfof the discussion in my thesis.
Specifically, | tested the capacity of the most h8sicated and fully developed
contemporary conception of a reason-based judiicafor authority, to offer such a
justification. This is the Service conception ofitanate authority, advanced by Joseph
Raz .

The interpretive part of my thesis was devoted iszussing in considerable detail the
main concept of Raz’s account of practical autlogiilself in the background of Raz’s
Service conception of legitimacy) , carrying thedan of explaining the binding force of
practical authority’s valid directives. This is theotected reason for action concept. The
problems with the coherence of its two elementdhe- ¢ontent-independent and the
exclusionary reason, were discussed in detailvé lsown that the distinctness of CiRs
is best drawn out if it is characterised by the tiependence on evaluative properties of
the action” requirement. | have also demonstrateds this characterisation better
illustrates the “normative gap” problem with theheoence of this concept. | have
recognized there are several as yet unansweredeprshwith the conceptual coherence
of the ER component as well. | have also suggeste are some further, not yet fully
appreciated problems with determining the weighhdd type of reason. | have indicated
that this latter problem may challenge one of tmpartant features of this concept,
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accounting both for its own plausibility as well @splaining how legitimate authorities
are at all possible — that it has a limited scdpapplication.

| have then suggested that we turn away from tbheseeptual puzzles and move into the
site, where the real action is: justification. Razssentially instrumentalist “Service
conception” of legitimacy was introduced togethathwthe main interpretations of its
legitimacy test — the normal justification thedi&T). | have then argued that on this type
of justification it is difficult, if not impossibleto pinpoint the way in which legitimate
authority can make practical difference to how stjects ought to act. | have also
identified the main problem with this test: it catraccount for the sense in which
practical authority, when legitimate, makes pradtaifference to what its subjects ought
to do by providing them with a moral duty to obéyspecifically. My claim was that
authority may give rise to an instrumentally justif hypothetical rational requirement to
obey, but it is far from clear in what way authgritan, on NJT, turn this rational
requirement into anoral dutyto obey authority’s directives.

| have moved from the site of “general justificatidor authority onto the ground where
my main interest lies — political authority. | hatested the congruity of some of the
central features, according to Raz, of political &egal authority - the normative claim to
legitimacy, the claim to supremacy over all othermative domain and their extensive
use of coercion. Furthermore, | have tested whethey can be accommodated within
Raz’s Service conception of legitimacy. | concludiédt the compatibility of the
normative claim authority necessarily makes with #tate’s extensive use of coercion,
has not been securely established. The disjunctesg, challenging their compatibility,
has not been refuted. | have also claimed thatrégsult may not be restricted, as it was
meant, to the case of some non-instrumental redeatzey, introduced to fill in the gaps
in the intermittent picture of an instrumentallgiified practical authority. Rather, | have
shown it raises a more serious concern. If prdctiaghority is described as a source of
duties (even if not ultimately so) and its beinglsa source is indeed undermined by the
state’s use of coercion, this means that on thiscegtion either the state could not
impose duties of obedience, i.e. could not be malctwthority, or it could not use

coercion. If neither is acceptable, one either tmsbandon the practical model of
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authority, or has to provide successful argumegtsrnst the disjunctive view. | have
claimed the latter has not yet been done.

| have also argued that another feature of politesad legal authority — its claim to
supremacy over all other normative domains - doedlict with the autonomy condition
of the Service conception: that it is often morgamant to decide oneself rather than
decide correctly. Of the two theses that could supphe autonomy condition —
Dworkin’s famous endorsement constraint thesis thedagent-relative reasons thesis, |
found the first seriously flawed, and offered aeaesie for the latter. | concluded that the
plausibility of the autonomy condition as supportgdthe agent-relative reasons thesis
provides a challenge to Raz’'s conception of palitiand legal authority and their
justification in a liberal-democratic political ad My claim was, first, that the autonomy
condition on the agent-relative reasons thesisrpnggation, casts doubt on whether
political authority can make a bona fide claim tgremacy over all other normative
domains. Secondly, | argued that liaeral-democratic type of political authority
specifically, on which the restrictions of the aagy condition are taken even more
seriously, is by virtue of that even less capalflenaking such a bona fide claim. Since
making this claim is, on Raz’s conception, an esakieature of law, and by implication,
of state authority, this shows not only the tensienthin Raz’'s own conception as an
adequate conception of political authority in gahebut indicates the problems with
applying this conception to the case of liberal-deratic type of political authority
specifically. It is plausible to assume that a cantdefining feature of this type of
political authority in particular is that it refr8 from making such an overboard,
comprehensive claim to supremacy over all othemative domains. Thus the strong
conclusion reached was that making such a clainmatabe a central feature of the
concept, since the case of the liberal-democrggpie bf political authority falls within the
core of the concept of political authority. | hawdjrdly, suggested that the internal
coherence of Raz’s conception of the legitimacypofitical authority can also be
guestioned. This is so because the general dritsoService conception of legitimacy —
obedience to authority is justified when licensgdnborality, or practical reason more
generally, goes against this normative supremaaiyncés a central feature of legal and

political authority.
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These strong critiques against Raz’s model, | adimdo not immediately warrant
disqualifying it as an adequate conception of malit authority. One of its major
advantages is that it may resolve the puzzles dnality, involved in our common-
sense notion of practical authority.

Thus the third part of my thesis was devoted ts thajor issue: does Raz's Service
conception have indeed this rationality advantadee general answer, given on this
conception by it test of legitimacy - NJT, estafdis the compatibility of authority with
rationality. Following instrumentally justified awrity — one that brings improved
conformity to one’s own reasons, is rational. Thhe focus of the discussion was
whether it is indeed individually rational to deeitb follow an instrumentally justified
authority, if to follow authority means to take dsectives as protected reasons for action
- as it is on Raz’s model of practical authoritjhave dismissed a negative answer to this
guestion, drawing on an alleged analogy of the aitth case with that of Gregory
Kavka’'s Toxin Puzzle. Nevertheless, the analysithisf possible analogy helped identify
a different though closely connected problem far thtionality of deciding to follow
such type of authority. Rationality seems not dolpermit, but even to require following
authority (when the latter is instrumentally beoetf), but only in case room for
exceptions is allowed. However, this breeds “inéitgly in cases of disagreement with
authority, one is always tempted to treat themuat £xceptions, and as a result one may
end up being worse off than if he never decidetbliow authority in the first place. |
have shown that neither Raz’'s own conception, her dpplication to it of Michael
Bratman’s “modified sophistication” decision-makirggrategy offer solution to this
problem. | have also demonstrated the inadequa8¢aott Shapiro’s Constraint model of
authority, as a response to these problems ofnato following an instrumentally
justified authority.

These failures, when added to the previously raigederal critique against Raz’s
instrumentalist justification of political authorit- of not being true to our notion of
authority as implying anoral duty to obey legitimate political authority, agiwithin the
bounds of its jurisdiction - prompted attemptinggio beyond a generally instrumental
justification in the case of political authoritytried to do this in the fourth, concluding
part of my thesis.
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Thus | next showed that one of the reasons it vaaiscplarly difficult to demonstrate the
rationality of following authority, was that on ingmental, outcome-based grounds only,
it is not rational to treat an authoritative direetas CiR. This is so, because on such
grounds it is difficult to close the normative gappening with the presence of
authoritative directives between the reason - onght to obey “the say so of an
authority,” - and the good of acting as requiredhmst reason. | have argued, instead, that
CiRs can be valid, and acting on them — rational nhon-instrumental, non-rationality
maximizing grounds. If, for example, such reasoms provided by a democratic
authority, employing decision-making procedures,iclwhuniquely embody a certain
inherent value of fundamental importance, thessams can be valid and acting on them
— rational. Whether democratic authority does itde®vide such valid reasons, depends
on the success of a substantive argument that datiog@rocedures are the unique
realization of an inherent value of fundamental am@nce. Thus though my argument
for the legitimacy of democratic authority is comigl in itself - it is the type of authority
that could in principle provide valid CiR to itskgacts, - this argument is inconclusive.
There might be no fundamental values that wouldtktrrequire to be uniquely realized
in a democratic procedure. Or there might be mbea tone such fundamental value,
where only some of them require realization in anderatic procedure, while others
could be realized through other, not specificatynicratic procedures.

Nevertheless, apart from the theoretical advantagexplaining away one of the
rationality puzzles involved in our concept of aarity, - my result imposes considerable
limits on the types of political orders, which ca& shown to enjoy legitimate authority
and provide to its subjects valid reasons of tlggired type. If an otherwise beneficial
political order fails to employ procedures, uniquetalizing some fundamental value,
such regime would fail to be legitimate, becausevduld fail to provide such valid
reasons to its subjects. Further, even if demacystiitical order fails to always bring its
subjects maximally improved conformity to their omgasons, the fact that it gives them
valid reasons of the required type may confer ilegity on it. This clearly favours it over
regimes, which are otherwise “more successful” imefy instrumental, maximising-

rationality terms.
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This result also showed why Raz’s Service concaptb legitimacy is in need of a
revision. Its legitimacy test — NJT, is not a fulf a sufficient test of legitimacy.
Legitimate authority is the authority that givedidaeasons of a special type - protected
reasons with a CiR and an ER component. Since dngkunds it cannot be shown how
authority could give such valid reasons, this dithbs that NJT is inadequate as such a
full legitimacy test. However, | suggested that Ncbuld furnish a filter test that any
regime should be able to pass, in order to quakfypeing legitimate on further grounds.
Thus meeting Raz’s NJT should be seen as a negdaganever sufficient condition for
the legitimacy of the authority of a political orde

The direction for developing a full test for thegikemacy of a liberal-democratic
authority | see along the following lines. Firstetfilter NJT test should be passed: some
adequate level of this regime tending to bring iowed conformity to subjects’ own
reasons is reached. Next, the requirements ofuteamy condition should also be met.
It is the subjects themselves, who decide on a vadge of issues concerning only them,
whether deciding correctly is more important thaeiding for themselves. This means
legitimate authority should provide them with oppaities to act directly on their agent-
relative reasons for action as they see fit, bytgmting their rights against others and
against the state. This is the liberal componertheflegitimacy test. And, finally, the
legitimacy test is only complete when the resuftsaemocratic, collective decision-
making process provide subjects with valid reasorssibmit to those results.

In conclusion, my claim is that this legitimacy ttegould still offer a reason-based
justification for submitting to authority’s demandisr obedience. It is not subjects’
agreement with the liberal-democratic authorityisedives, or their agreement that the
requirements of this legitimacy test are indeed, rtiett render such authority legitimate
and require their obedience to its directivess haither their own reasons, which authority
promotes, serves as a good protection to, or pagsrespect to, that require following
such an authority.
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